e the sime Will, gave one 0 slave 1 


bin ne — original 


2 


CD) 
1 
2 
if 
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4 
Thess, no ambiguity, but plain contradictory bequests, 
to prove the testator'n 
— 1 
For cher father Thomas Baton,” Defendants: “During the 1 
the original: diedy nde. 1 
grogecuted in this Court the Plaintiff Alexander 9415 
At 


| 
che ted by the pleadingn store, that 
testator of the Defendants, by bis Wit, gave a laments 
estate to his son, the Defendant William, consisting of» 
: lands and slaves—among the latter was a female sha 
as aR by the name of Sal. In a subsequent clause of his wi 
by testator gave the same negro to his 
* tze wiſe of the original Plaintiff Charles G. Field. Both 
* bequests were in the same words, viz. “ Sal and all her 
increase since 1804.“ The Defendant Wiliam 
j in his answer, claimed the girl Sal 
under a parol gift made before the year 180%, 
that it was the intention.of the testi 
1 5 the prior gift to him, and that the mention Ofhe® name = 
in the gift to Harriet, was a mistake. Evidence of tie) 
testator’s intention was taken and filed, but it is 
| missible. 


Fi, 
for the Plaintiff, upon of the 
* dictory bequests, cited Coke Lit. 112, b. note 1. 
more v. Yardley (Plowd. 541) Wykham v. 
(18 Ves. 421) Ulrick v. Litchfield (2 Ak. 378). 
"the tncompetency of the evidence, ‘eles be cited 


4 Toomer, Judge.— His Honor (after stating: the, facts ' = 
| gamitted by the pleadings, proceeded) there 4 


edly a contradiction, and repugnancy in the bequests c 3 
N ea tained in this will. The testator first gives Sal by name 12 
do his son William, He then gives her in the same way tohis 

1 daughter Harriet. The inquiry is, what Was the 
. tion of the testator, as it is to be collected from 


the will. II such an intention can be “ascertained 
ooking atthe will and ite i siolation of no 
— * of law, it is the duty of the Court to give it free 


‘ , od 
j * * ‘ 
| 
| 
1 
4 


— 


iss 


from the in itself, taking aid thie several 3 Jo, 1829, 


of constriction, established by former decisions. 


(Noel § Bea. 2 i.) In cases of such 


7 rect contradiction and absolute repugnancy, the inten- 


Eaton, 


Bon of the testator cannot be discovered from the face 5 


the will. 


It is [ the chattel was intended for one or both 


of. the legatees ; it is not one of those cases, in which the 
ent is void for uncertainty. It is then necessary to 


9 establish some une of construction, prescribing who is 


1 


* 


* 


2 


— 


ee cineumstarices to take the legacy, and in what 
matiners inorder to preserve the peace of society, and to 

prevent ſoture litigation. If we cannot ascertain the 
intent of the testator, by looking at the will, we next 


ingpire what construction the law has imposed on suck 


inconsistent bequests? In such case no rule of construc- 


das been established in this State. We must then 


“resort to the adjudications of that country, from which. 


he elementary principles of our system of jurisprudence — 


ere been derived. There we find a great contrariety 


opinion. Some thought, that both devises were void 


Places others have concurred with him in saying, that 


enn devise revokes the first. (Cruise Dig. Tit. 


2 


re In Ridout v. Pain, (3 Atk. 498.) Lord Hard- 


Devise, ch. 9, sec. 22.) In Paramore v. Yardley, (Plow. 
41.) it is said, the legatees shall take as joint-ten- 


Wants. Of this opinion was Swinburne. In Ulrick v. 
Mito (2 Atk. 374.) Lord Harwicke, referring to the 


for uncertainty. (Owen 84.) Lord Coke held, that in two 
rent devises of the same thing, the last should take 


) case of Paramore v. Yardley, said, the reasoning in 


in Plowdemis not conviucing to me. I rather incline to 
Lord Coke's, though the latter cascs have taken it other- 


wicke again says, “the law presumes that a a testator, 


seven in making his will, may vary his intention. As 


Suh es man gives a farm in Dale to A and his heirs 


8 


* 


** 
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latterly construed either a” Joint tenancy, or tenancy in 

„„ common, according to the limitation, The opinion sup- 

en. ported by the greatest number of authorities is, that the «e 
two devisees shall take in moieties. (Coke Litt. 11% 
1—Cruise’s Dig. Devise ch. 9, sec. 22—Paramore 
Yardley, Plowden 541—Anonymous, Oro. Eliz. 9=Coke = 
v. Bullock, Cro. Jac. 49.) If a thing be given in ohe part 
of a will to one, and in another part to anethier, the ye 7 N 
visces shall take in moieties. v. 1 
Taunt. 361.) 

I shall not attempt astutely to tie reasonsiof 

these conflicting opinions; nor shall I vainly 
reconcile them, Distinguished jurists of modern ines, 
with all the wisdom of former ages, and all the lights ot — 


eal experience before them, have sanctioned the opitifom er. 
pressed in Plowden, that the devisees shall take 
ties: rejecting the old doctrines, that the devises 
void for uncertainty; and that the latter devise is u 
cation of the former. I shall adopt the modern opintony : 2 
and declare that these legatees take in moieties ; Sul ame 

myself with the reflection, if it be erroneous, that N 

rs the accepted opinion of modern times—is supported Gy 

the greatest number of — has the 

of distinguished names. . 

The Defendant William Eaton, . that Sal bad 

been given to him, and put in bis possession by the e, 
Ss tator, in the year 1808 or 1804, long anterior to the 
BF } making of the will, was his property when the WII Was 
‘i . executed, and the testator had no right to dispose of her 
i 4 by bis will, and has filed several depositions to establish 
ise that fact. But it appears that William Eaton has taken 
a large estate under the will, and bas thus rade 

1 The general rule is, that à person cantiot reject ane 
accept the same instrument—he cannot claim under 
| agalust-it. It is a rule ‘Of law as as of equity 
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1 
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a — — « deed — 
will, (Birmingham v. Kirwan 2 Scho. & Lef. 449). 
person shall nat claim an interest under an instrument, 
— giving full effect to it, as far as he can, renaunc- 
girs any right or property, which would defeat the dis- 
EP cceition made in the will. The ground is the implied 
/pondition, upon intention, though from mistake. (Thellus- 
N ood ford. 3 Ves. 220). A condition is implied, 
either tha} thedevisee shall part with bis own estate de- 
bythe or shall not take the bounty of the 
Aestator, declared in the will. (Broome v. Monck 10 Ves. 
600," Badrew v. Trinity Hull, 9 do. 533). He shall 
mot Mefeat the disposition made by the will, and yet take 
Wunder that instrament. He must make his election. ~ 
|. dil@te the Defendant William Eaton has made his elec- 
bas taken a large estate under the will. He 
now deny the right of the testator to bequeath Sal, 
but must submit to that disposition of her, which bes 
“sheen made by the will. 
ate It is contended, that the testator, in bequeathing ane 
to the Defendant, which had been given him, long ante- 
dor to the making of the will, did not intend to interfere — 
d Defendant’s rights under the antecedent gift; and 
B-deposition has been filed to show such intention. But 
© Defendant has taken a large estate under the will, in- 
chi much property to which he had before no title. 
9) He bas thus made his election, and cannot take both un- 
der and against the will. This is a conclusion of law, 
ed on the doctrine of election. It is not necessary 
now toenquire, whether the Defendant can contradict this 
_gonclusion by parol testimony ; or whether he be not es- 
topped from denying it. This is not the point of diffi- 
culty in the case. The same slave has been bequeathed | 
. po clause of the will to William, and by a subsequent 
. use to Hurriet. The purpose of introducing the parol 
“Péstimony is, to show that the testator did not intend to 
beqagath any interest in Sal to the legatee Harriet, ‘and 
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contradictory to the plain langunge of the will. 
law excludes, from principle and polieyy the introdaction 
8 * of parol evidence, to contradict or alter instruments of" an 
writing. They are presumed te bo ‘in 
in 


Principle prolitbits it, because such instruments are, lal 
their nature and origin, entitled to higher credit, than’ 
that which appertains to parol evidence. Policy forbids +) 

it, because it would be followed by mi and in- 
convenient consequences. (3 Stark, The 
uus permits the introduction of parol 

 gome cases of ambiguity in instruments of Writing 
tent ambiguities, such as are not apparent on the face of xe 
the instrument, may be explained by parol testimenye= 0 
But such evidence is inadmissible to explain a patengama s 
biguity, one apparent on the face of the instrament, (3: Co 
Starkie on Ev. 1000.) There is a repagnancy 
bequest of the same slave, in one clause to William, and — 

in a subsequent clause to Harriet, but no ambiguity, ant . 

if it be called an ambiguity, it is putent, apparent onthe a.’ 
face of the instrument; and by the settled rules uf la of 0 

not susceptible of explanation by parolevidences It c Sim 

not be competent for William, to contradict byfhf⁰ͥ˖ ae sult 
testimony the intention of the testator, as is plaiilyex- wa 
pressed in his written will; to contradict the plein . 176 
guage of that will, and thus defeat the bequest to Has Wm Dio 
riet, and deprive her of that property which she claimed tor 
by a paper title. It is not believed that parol evidene Feb 
is admissible to show, that the testator did not inen ate 
what he plainly declared in his will. Lord Hardwicker@ next 
says, in Ulrick v. Litchfield, (2 Atk. 378) that upon the f liab 
construction of a will, Courts of Law and Equity bye t 


mit parol evidence, only in two cases— first, to fore 
tain the person, where there are two of the same Ham,” Nai 


or where there has been a mistake in a christian oR e am. in fi 
180 
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These are cases of latent ambiguity——dhere: are others bers, 1829, 
“which are embraced by the same principle. SS 

Per Cur1aM.—Declare the Plaintiff and the Defend- 
ant William, to be entitled to the slave and her increase, 
in moieties, and direct an account of the profits of their 
labour. 


Nailing. 


of 
From Granville. 
wale Nailing et al. 


A Court of Equity will not relieve against a judgment at law, unless 
e Defendant was ignorant of the fact in question pending the 
af Sait, or it could not be received at law, as a defence. 

— Courts of Equity do not «llow appeals to them merely to obtain a new 
» ‘ial. And where a party, on being sued at law, attempted to es- 
i h a legal defence before the jury, and was unsuccessful, he 

‘cannot, on the same facts, obtain relief in Equity. 

„The bill alleged. that administration upon the estate 
of one Frances Chaves, was committed to the Defendant 

Smit), who gave the Defendant Mailing and one Pope, as 
sureties for the due administration thereof-- that the estate 
Was gold by the- administrator on the 24th of Feb. A. D. 
4785-+that two negroes were then purchased by one John 
Dickinson, for £132 10s. who gave bond to the administra- 
tor for the purchase-money, which bore date the 24th of 
February, A. D. 1785, and was payable six months there- 
after. That the bond of Dickinson was delivered on the 
next day by Smith to Nailing, to indemnify him for his 
liability on the administration bond, and was endorsed 
by the obligee. That on the 15th of August, 1785, be- 
fore the bond was payable, and while it was held by 
Nailing, Smith gave Dickinson a receipt, stating it to be 
in fall satisfaction of the bond; but which was not sur- 
rendered to the obligor. That Dickinson died in April, 
1802, and administration of his estate was granted in 
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1829. November, 1806,'to the Plaintiff. ‘That suit was 
won the bond in the fall of 1806, in the name of the obligets 
„against the Plaintiff, as executor de son tort of Dickinson, 
‘Nailing. That the Plaintiff made the best defence in his power, 
but a verdict was obtained against him in March, 18086, 
for the full amouut due on the bond. That he offered in. : 
evidence the above described receipt. and such other 
proof as he had it in his power to command; but theses. 
Court protected the endorsee, bi sumption — 
created by the endorsement was or could. it ten 
be repelled by the Plaintiff’s proof. the 
at law, he learnt from one Milla, that no other conside- 
ration was given for the endorsement of the bund, an 
that which has been already stated; and that Nailing ; 
had never suffered in any way by his suretyship, and Was. 
not likely to suffer. The bill was filed on the 1 08 
April. 1808, and prayed for An injunction 80 restrain 
proceedings on the judgment at law, and 
lief. At September Term, 1808, „ the injanction Was 
dissolved v ith costs; and on motion of the Plaintiff, 8 * 
cause was continued, and held over as an original bill. 


Nun, with whom was Devereux, Ding 
moved to dismiss the bill, upon the ground: 3 
was complete relief at law, and cited’ Gatlin v. 1 
{1 Car. Law Repository 534) Fentriss v. (ME 
Term Re. 17) Floyd v. Jayne (6 John. Che 

contra. 


Judge.—After stating the facts. 
as aboye, proceeded—It is moved to dismiss the bill, 
want of equity. For, the purposes of this motion, gl i 
allegations of the Plaintiff are taken to be true: 1 
other part of the pleadings is looked into. With a 
concession, it is insisted by the Defendants, * 
Plaintiff is not entitled to the interference of 


* 


* 
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oo 
fication’ for’ aqui relies not siificient Sox 
that injustice been done. It mast also’ be 
n, that the Court will be warranted in ‘exércising 
its power. “Equity does not interfere, on the ground that Nailing. 
a an uncoriscientidus verdict has been obtained at law, un- 
ee it wers not Cothpetent to the com plaining party, to 
defence’ in a Court of Law. (Baleman v. u- 
Scho. Lef. 201204. Jones v. Jones, N.C. 
. As the allegations of the bill are taken 
action may be viewed, as ik the mo- 
“ney das fh had been paid by Dickinson to Smith, 
on the 15th of August, 1785, however improbable it may 
2 that the payment was then made. The bond had not 
ecome payable ; it was then in ‘possession of Nailing ; 
10 gottes ‘of payment given to him; the surrender of the 
Hot required by the obligor ; the receipt not setting 
fe arth Wust bad been received in payment, but simply 
gt received in full satisfaction of the bond, &c.” 
eso. Circumstances are well calculated to excite suspi- 
u tliat payment had not been made; and that some 
. was designed, to depri ve Nuiling of tlie se- 
on he relied. But these presumptions are 
* “alt It is now conceded that the bond had been 
pad 4 it is clearly unconscientious to enforce pay- 
Tent second time ſor the same debt. Can this Court, 
under these circumstances. interpose to prevent this act 
of injustice ? Relief cannot be extended, if it were com- 
petent to the Plaintiff to make his defence at law. 
| ** Tbe action was brought on the bond; in the name of 
de oblige, against the Plaintiff, as executor de son tort 
the ebligor. If payment had been made on the 15th 
. “ot August, 1785, as is alleged in the bill, that defence 
‘would have availed thé Plaintiff at law. The suit was 
* * on a sealed ivstrument ; payment at the day 
— have been pleaded, and the receipt, although with- 
A out seal, could have been given in evidence to support 
E 5 Tuis principle has been ‘Sanctioned by the 
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Jens, 1829. e practice of our Courts of Law, “(Me 
Tate, ante 1 vol. 281.) 1 do got know that the, correct. 
b ness of this practice has ever heey questioned in . 
wn. Courts ; nor was it doubted in the ease now. under ae ~ 
sideration, so far as we Can discov er, from the bill. The, 
right of the obligor to prove by parol, the W 
ol the conditions, and payment at the day, and thus t. 
discharge himself from the obligations of bis deed, 9 i 
not been devied. Tender and refusal are acts, whieh 1 
can only be proved by parol; and when on the 
day, if the money be brought into Ce andthe plea. 
of tender and refusal be supported by'parol proof, it . 
defeat tho action of the obligee, If the obligation be no 
‘for the payment of money, but for the perforpiance 
some collateral act, requiring the concurrence ot the: 5 
ligee, and there be an offer by the obligor to pertgem, 
and the performance be prevented by the ohligee, e 
are facts only to be proved by parol, such proof — 
charge the obligor, although bound by dee. (Wien 
Patillo,'2 Hawks 40.) It has also been understedd, ‘that 17 


+ 


— 
i the statute of 4 Ann, ch. 16, sec. 12, whieh allows the- 


obligor, when tzued in debt on a single bill, to 
haat ment in bar, is in force in this State. This b 

the uniform understanding of the profession, an 
governed their practice. But if the old prineiple the 
common law be contended for, that when the action s 
brought on a ‘deed, it can only be avoided by mattet of, 
as high a nature, ‘as by an acquittance under: seal 3 an 
i ; that the statute of 4 Jan is not in “force here; still it 
ii is insisted, complete defence could have been made 9 — 
ii Jaw, either on the plea of payment at the day, conditi 

performed, or accord and satisfaction. The bill does 
state the character of the specialty, but speaks of it 


— 


the bond of Dickinson 3 from which it is to be infeed” : 
| that it was a penal bond, conditioned for the pay tient of % 
£152 10s. six months after date. Were ita penal, bond, 


the ples OF the day” "would have 1 
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law, bor it is the performance’ of the — 
Bt. Getmbin’s Doctor’ Stud. 107). Payment 
before the day could be given in evidence, and the mo- . 
ney would be considered us a deposit in the hands of the 
3 till the day of pay ment arrived, when it would, 
legal contemplation, be applied.’ (7 Mod. Rep. 281). 
o plea of condition performed, would have answered. 
the : like purpose. (Anonymous, Croke Elix. 46.) Had 
te obligor. paid money or other equivalent, when the 
receipt was een and it had been.aceepted by the obli- 
in full satisfaction of the condition of the bond, then 
obligeor Would be protetted under the plea of “ accord 
satisfaction.“ ‘That payment was made and 
| fall datisfaction, Is averred in the bill. As the condi- 
Vas performed before the day. if less than the sum» 
doe were paid and accepted in full satisfaction, it would 
be. a discharge. Because part of the debt before the day, 
= be more beneficial to the obligee, than the whole at 
(Pinnell's case, 5 Rep. 117, a.) 
It is hof ulleged in the bill, that the Plaintiff did ing 
ake defence at Jaw. He avers that he made all the de- 
ce In hig power, and that he gave the original receipt | 
iin ey idee, to show that the bond had been paid by Dick- 
Rell It is not pretended by the Plaintiff, that he was 
any technical difficulties, which prevented a an in- 
eben of the case on its merits. 
Equity ought not to interfere, when adequate relief 
“alae have been had at law. Were the verdict impro- 
Proper, a new trial could have been granted by the Court 
ol Law. This appears to be an application to a Court 
“of Equity’ to grant a new trial, in a cause which had 
been tried in a Court of Law, that had ample power to 
ee fall relief. Courts of Equity are not instituted to 
Correct the errors, or revise thé judgments of Courts 
of Law. (Fentress v. Robins, V. C. Term Rep..177.) Tuis 
i: is an attempt to obtain two trials, in different ſorums, of 
us ame question; first taking a chance at Law, and 
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ancien 
Jono, 1899. then appetling to Equity. ‘There 
pe litigation. Ik injestice had been done the -Plainti iff 
lt law, he could have appealed, or have procared a cerlio- a 
Nailing. ſrurt, and had the jadgment of the Court below revised, 
b Court of superior jarisdiction, possessing common 
law powers, and constitated for the purpose of corrects 
ing such errors. v. Kilpatrick, 1 Car. Law Te: 
Positorꝝ. 334.) 
The act of the General Assembly, Court 
was passed in 1799 and a burt 
such powers, has been since continued. 
laintiff could have had the alleged errors revised by 
2 to the common law side of this Court, without ing. 4 
| -voking the exercise of Chancery pqwrs. Relief is mot 
given in Equity, because there hag been an omission to 
make defence at law. (14 Ves. 811 Johns, Ch. Reps 51.) 
Bat there has been uno such omission, The defence 
va made in a Court of competent jurisdiction, and. Was 
overruled. This circumstance will not. justify ‘the tus 
terference of a Court of Equity. (2 Johns, Rep, M. 58%: 
The Plaintiff alleges, that he seeks relief In this Coal 
on the ground of newly discovered evidence; that he M2 
not know, until after the trial at law; that the bond had 
been placed in Vuiling's hands, only to 
for his liability, as surety of the obligee, and 
dorsed to him without any other consideration. * 
be inferred from this allegation, that the obligor Kab, * 
at the time he procured the receipt from the obligee, that 
_ Mailing held the bond. Iguorance of this fact is not 
pretended, and certainly the obligee not having posses- 
sion of the bond, was sufficient to put the obligor on in- 
quiry, and to prevent his paying it, antil he could ob- 
‘tain its surrender, It is not intimated that the obligée’ 
concealed’ from the obligor, at the time of the alleged 
payment, that Mailing had possession of the bond and 
it must be inferred from the circumstances, that ie ob- 
igor well knew, or had very ‘good reason to Believe, 
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interest in the bond. Why. ben 
dd the obligor make payment to the obligee! Were it Pesce, 7 
with any design to defeat Vuiling's claim, the Plaintiff, 
‘who. represents the obligur, comes with ill grace into 
this Court. It is not alleged, that any artifices were re- 
sorted to, either by Muiling, or the obligee, to ‘deceive. 
the obligor. To view the transaction. most charitably, 
u was an aft of gross negligence, or extreme folly, on 
the part of the obligor, which gives him wees to the 
ition of this Court 
"The Plaintiff. * forth no reason, why he 22440 not 
ve discovered this new matter, by the exereise ‘of or- 
to diligence, as well before, as after the trial at 
„ But the discovery of this evidence, and its exhibi- 
‘the trial, could have been no defence fur the Plain- 
155 Tune Jury, by giving a verdict for the obligee, must 
ve Come to the conclusion, t that payment had not been 
de, and that there had been no accord or satisfaction ; 
5 conclusion must have been founded on the belief, 
pat, the. receipt was spurious, and not the act of the ob- 
‘The Plaintiff could have gained nothing by show- 
at the oblige had the beneficial, as well as the le- 
interest i in the bond. 
“The endorsement of the bond to Mailing, was only the 
t of a chose in action, which vested in him no 
legal rights, and his interest would not be noticed in a 
Court. of Law. The assignment was made in February, 
ss. The act making bonds for the payment of money 
’ negotiable in this State, was not passed until December, 
1786, A bond, not negotiable at the time of its execu- 
tion, does not become so by subsequent occurrences. (1 
Hay. Rep. 372, 398.) The act of 1786, had no retros- 
pectivé operation; it did not embrace bonds made before 
its ensction. Suits on such bonds mast be broaght in 
— * of the obligee ; j the assignment could not clothe 
cap with any legal riglits. (Wilkinson v. Wright 
inf 342.) Our Courts of Law only consider le- 
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4 Repos.457.) 
v. Tue action was brought in ‘the name of the obligees 
‘Nailing. the legal right was Clearly in him. On the plea, that 
’ the bond bad been paid at the day, or qu the plea ‘of a- 
cord and satisfaction, made and accepted by the obligee, 7 
the question could not arise in a Coart of Law, whether 
. the assignment had been made with or without conside- 1 
ration. If any question of fruud had ineidentally arisen 
on the trial, that Court was competent fo its decision -- 7 
It was not necessary to the defence of ‘the Plaintiff, oe % 
show that the bond had been assigned without conside- | 
‘ration. That Court would not inquire, who 1 was 2 4 1 
ficially interested in the suit, but would look ouly to 
legal rights of the Plaintiff in the action, It is Saidy the 
e Court protected the assignee, on the ground that the.as- . 
signment was evidence of its having been made for ¥a- a 
luable consideration, If the Court of Law, which'tried =~ 
the cause, inquired into the equitable rights of the 
; signee, and deemed such an inquiry material to the is- 
sues joined, it is believed to be a mistake, and it carried 
the Court “out of the record.” And such error gives 1 
Plaintiff no title to the interference of a Court of Equi 
He could have moved for a new trial, or he could ‘have 
had the error corrected, by the adjudication of & Court 
of appellate jurisdiction, possessing common law powers. 
No Court aspires to infallibility, or claims exemption 
from error. Human institutions partake of human im- 
perfection. Perfect justice is not to be expected from 1 


imperfect tribunals. 
The bill must be each party 
own costs. 


HALL. Judge.—I suppose it was for 
to pray a discovery from Nuiling, whether he bad An 
interest in the obligation on which suit was 

But that mode of defence having been resorted to 
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out the bill ought to been 
7 “missed, and ‘not held over as an original, as was too 


“By holding’ the bill over and tkking testimony, it 
ig to examine a ‘second time the same subject, 


¥ had been examined and disposed of in the Court of. 
have a new trial—when the Plaintiff had no * 
‘table matter in his bill, which entitled him to it. Fox that 
* testimony has been taken by both 
sait has remained upon the docket twenty years.” 1 8 
ve testimony, not for the purpose of 
Seortaining w! the bill should be dismissed or hot 
think it ought to be dismissed, independently 
testimony,) but to ascertain low the costs should bos 
of, and as far as L can discover, the merits of 
neither party entitle them to costs. Nothihg bat the en- 
Jersement on the note, and Muiling's answer, show MMM 
“ had any inferest in the note; indeed there is reason to 


— 


lieve the contrary. On the other hand, whether he had 3 
"real interest in the note or not, Dickinson knew that 
2 bote was to vin, boſore he paid the money, 


d 4 For these reasons, I think neither party entitled to em 23 
“ensts, but that each should pay their own. I suppose 
suit’s remaining on the docket so long, ‘was Owing te 


* ‘a common error. 
22 Pex bill be dismissed without costs. 


i 3 

a 

* 


The second proviso to the third section of the act 


“Where slaves were delivered: to a und reming in 


estate, and a division of the negroes. of one ‘Stale’ 
lings, who had died intestate. „ 


of the County Court, upon the principles mentioned i 


into possession of several of his children, the negroes 
“mentioned in the schedules filed by them, and whith have a 


of which the intestate died possessed. That the said 4 


session of the said children, in the ordinary mann 4 ¥ 


* me 2 Pre 


ner From Johnston. * 


701) respecting parol gifts of slaves, applies is the whole se, and 7 
is prospective in its operation. © 
By that proviso, parol gifts of slaves to children are validated ae 1 
death and intestacy of the parent, without resuming the possession 
and become effectual from the the were delivered ton 
‘sion until the death of the parent intestate, it Was held to bean 4 
advancement at the time of the delivery, a e subsequent ines 
crease was not to be valued in making distribution of the pet „ 
property, nor to be taken as an advancement to the child. ag. i 
The case of Davis v. Brooks (3 Murp. * approved by Hamm: 


was a petition for an account 61 the perso 


A division of the latter had been made, under inden 


a case agreed, which was submitted to bis Honef Judge: 4 
Srrance, on the last Spring and which 


as follows : - 


“The intestate Zadock Stallings, in his Nenne, put 4 


been taken into the account in the division of the negroes 


Zadock executed no deed or other written evidence of 3 
the transaction, upon his sending the said slaves to the™ 


houses of his said children ; ; and that no express gin | i 


the said slaves was made by the said Zadock to thé salle 
children, but that the said slaves were put into the —— 


which slaves are sent to the younger members of 
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of any of the said dates; but hat 1829, 
oa remained in the possession of the said children un- 
he death of the said Zadock. That during the pos- Stallings: 
Session of the said slaves by the said children, and be- 
* fore-the death of the said Zadock, the said slaves in- of 5 „ 


i * ereased in number and value, which increase had not 


estimated in dividing the slaves of which the said 
died possessed, as an advancement made to 
} the said Zadock in his lifetime” K 
pon. this” case, his Honor pronounced judgment 
1 ing the division made under the order ofthe 
Louinty Court, which the children who were not ad- 


Appeal to this Court. 


Beawell Gaston, for the Plaintitts. —The act of 1806, 705 
pros ides “that when, the said slave or slaves shall 
* remain in the: possession of such child or children, at the 9 
Hime, ok the death of such person, (he or she dying intes- 
de,) euch Slave, Kc. shall be considered as an advance- eo 

ment to such child or children, and be regulated by the 

4 now iu force relating to advancements made to chil- . 
n,. 


parent in his lifetime. 


1 be Judge who decided this case below, appeared 

entertain no doubt upon the point, and in pronounc- 
i his. judgment stated, that the peculiar phraseo- 
ee logy of the act placed the question beyond all difficulty, 
* 1 ee particular clause in the act adverted to by his Ho- 
wf. was the concluding part of it, which declares, 
that such slave, shall be considered as an advance- 


ae 1 ment, Kc. and be regulated by the laws now in force re- 

to made to by a parent in 
With all becoming respect for. this and with 

= . 9 5 deférence to the reasons upon which it is grounded, Seer 


We @rrive at a directly contrary conclusion, from the 
ole of the same part of the act. It may well be 
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time is to be estimated. ae 7 


Juss, 1829. pective 1 “the “first: place, it is 


Stallings. prevent—it intended to abolish pafil gifts. Tt ie 12 
possessſon of the child at the death of the parent, and the 
"intestacy of the parent, which united, make it an d, 


cold not be, for it is by his death that it becomes amads 
vancement; and the words “regulated, by the 


into hotchpot. The property so put into the possession ve 


intents and purposes his. The meaning: of the Legis 


the intestate, under the circumstances of the N 54 


made, because the. child may then sell it, it gives 7 


struction, perfect equality is attained; and if the matter 


no doubt, as the object in all instances of hotchpot, ig , 


clear, that no interest passes by the act of puttinz 
possessio that was the very thing the act intended’ 10. 


* 


ment ; not an adv ancement in the life of the parent, thats 


relating to advancements made by a parent in his 
time,” are to declare that this advancement, made after hie ti 
death, is like an advancement i in his lifetime, tobe brought. 


of the child, remains, during the life of the parent, the 
absolute estate uf the parent—he can sell it, it is. liable. 
for his debts, he may bequeath it away, and it te to a 


lature is obvious, that the not making of a ‘will by 


is to be regarded as having the effect of a legacy, but 
declaring that it should be brought into hotchpot, © Weg 

it is admitted, as a well established rule, that the ‘value 255 

the advancement is to be estimated at the time when is 4 | 


credit, and if it dies, or is destroyed, still being his a 
property, be must account for it. When,” then, dis 2 
this property become an advancement, so us te 4 
the child to sell? The answer is, at the death of they 
intestate. Then the conclusion follows, its value at that 


There is another groubd upon which this point 
placed, which is decisive ol the question. By this e 


— 


not clearly defined by the Legislature, so as to admit = 


lity, the Court will so construe it, as to effect this end ae, 


— 
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the sine ot the is not (o be Jour, 

ag is, that by the gift, the property changes, and 
et the donee. 
perfecily clear, that under stile 
x 4 a which died in possession of the child, after being put into r 
en possession by the parent, are not to be regarded as * 
‘advancement, because the possession did. at continue 4 
thevparentis death intestate, o. 


„ 


the act of 1766, (Reo, eh 
hieb points out thé method of distributing intestate’) 
it is amongst other things enacted, “thatin casey, 
shaJl have any estate by settlement from the” 
or shall be advanced by said intestate in his 
by portiuns not equal to the shares, which’ shall. 
de due to the other children, by such distributions as 
1 by aforesaid ; then so much of the surplus of the estate of 
euch intestate i is to be distributed to such child or 
1 Cs: Shall be advanced in the lifetime of the intestate, as 
9 shall make the estate of the said children 8 be equal, as 
Fra 
the act of 1792, (Rev. ch. 364) it is 
* when any person shull die intestate, who had in his life, = 
Same time given to, or put in possession of any of his children 1 
1 1 + anz personal property, such child shall cause to be given 
Paes. ta the administrator of such estate an inventory, on bath 
7 betting forth therein, the particulars by him 
8 < intestate in his life time,” * 
At appears to me, that the construction to be put bb 
the: act of 1766 is, that advancements made by an intes- 
7 ante, ought to be valued at the time they were made, and 
‘mot at the death of the intestate. But when the two acts 
ar, ‘taken together, I think there can be no doubt but 


constraction. The latter not en 


|. 
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had never passed. 


* 
Jexx. 1829. pressly declares, that the child advanced shall give to (ue 
administrator, on oath, an inventory setting forth 
N lifetime. It fullows of course, as U think, that sich pansy 
value at the times, he. 
, » Fhe act of 1806, (Rev, * rot) was made for the pur- 
2 pose of preventing frauds and perjuries in contests, 2 1 
pPeaectiog slaves claimed from parents under parol g 4 
Aud although it invalidated all parol gifts, made f 5 
drxen, so that they could not thereby acquire title to Mes, 
“yet, if the parent suffered the child to remain in Posen 
ol sla ves thus given, during bis lifetime and died 
1 ~ the act declared, that such slaves should: be considered an 
= Sadvancement,and should be. regulated by ile laws 
force, relating to advancements made to children by j 
par ent in Ulis lifetime. The law intended to give 60 
Sy a power over property thus situated, but if he did 
not think proper to exercise it, tlie. property should then, 1 a 
be considered as an advancement made, as if 9 


When a child has been thas ‘of slaves, and 
retains uninterrupted possession, until the parent's dea 
5 1 ‘what view of the property, as an advancement, does thé mm 
act refer us to? Not to its situation at the parent's denih 
but to the possession of the property, when first taken be bd 
aud continue as an inchoate advancement, completed, bye. 
the intestate’s death. It could not be completed before, bes: a 7 
cause the act gave the parent the power of reclaiming ‘ery 
©. Considering it as an advancement, can there be amy 1 
doubt, but that the child must deliver an inventory 0 a, 
the administrator, as the act of 1792 prescribes, sett 
forth. therein the particulars by bim or her receive 
a the intestate, in his or her liſetime; not the slaves E. ae 


* 
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eee rale may be adopted; as where one child 
receives a young female slave ; another a valuable male. 
a Slave, who may be.a tradesman. But (his only proves, 
that general rules will not suit all individual cases. 
There is certaiuly no hardship or injustice in thee, 


A ‘sideration, that an advancement in the hands of an e 


ne shall increase from the time he receives it, un- 
we parent’s death, and that it should be valued at the 


and a younger child, to whom the same advancement. 
» may be made at the father’s death, that was made to the 
alder i in bis lifetime, may, when he arrives at the same 
1 have as great an increase in his advancement, as 


Course justice. 
© F therefore think that the 3 should be va- 
med at the time they are and mot at thie Gime? 
death. 
orsson, Chief-J questions wai 
in this case. First, is the second proviso to the third 


to gifts theretofore made. If it is prospective, at what 
ume shall the slaves be valued? At the time they wers 
put into the possession of the child, or at the time of the 
S\parent’s death? The first question was decided in the 
Piaflicmative by this Court, in the case of Davis v. Brooks. . 
Murp. 183). The last question bas not heretofore — 
ny Were we disposed to re-examine the first ques - 
a no reason to doubt the correctness of the 
eiten in Davis v. Brooks. The proviso can only be 
fined to gifts therétofore made, by considering it to 
. proviso confined to the third section, where it is 
PY placed, and not applicable to the first, or rather to the 


* 


ie he received it; because at the parent's death such child ee Pe 
have a, family, aud be somewhat advanced in 


thesekler child has at that time. This is equality, and 
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Section of the act of 1806 prospective, or is it conüine!d 
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1829. The proviso withdraws the bass Wälle id it 
3 *. — ration of the rule created by the act itself, which Case 
would have been within that rule, but for’ the proviso. 
Ser ‘The rule prescribed in the third section of the act, relates. * 

time in which suits shall be brought on parol 
of aves, made before the passing of the act. TE 
made in this proviso could not have fallen within the ope - at 


ration of that rule, for that rule fixes the time within” 
Wich those who are ouf of possession, shall bring ., 
dclaimant is in possession, and cannot bring an 
«therefore needs not the aid of the proviso to 
from. the operation of the rule created by the 
"section, for it cannot reach him. Neither can tie 
nellance be placed on the phraseolngy of the” 
thereby to confine it to past transactions. 
3 ture looked to the death of the parent, as a consaomma- 
tion of the transaction. The fact of placing the proper 
in the possession of the child was ouly inceptive; looking.” 
Bo ey 13 is the death of the parent for its consummation Tha 
‘expression “ shall have put,” was proper; to make the 
- intended to be embraced by the proviso, for the bas 
„ iin possession, must necessarily have preceded the de, ; 
of the parent. On the contrary, if {he provisois 
dered as withdrawing the case made by it hom the 
R * 2 ration of the first section, it is plain, sensible and intel- 
‘Tigible. That section declares, that no gift thereafter 
de made of any slave, shall be good, unless the same: ty 
ball be in writing. The case made in the proviso 
a gift of a slave, and not in writing; which the Legislaes 


«tore declared should be That can only be 
withdrawing from the operation of the ‘first 
case supposed in the proviso. It is tore 
iso to that section, which, being entirely = 
dms proviso has of necessity’ the same'charanter, 
prospective also. Most usually, to be sane; prob. 


belonging. 
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in which it is found. But this 18 not necessarily Juxz, 1829, . 
the case 3 where, from its nature, it cannot form an ex- 


ception to the rule prescribed in the section of which it is 
placed, it must be referred to some other part of the act. 
It cannot be referred to that where it is placed in this 


base, for it there would lose its essential quality. 
I bare been induced to go at large into this question, 
from the zeal with which this point was pressed upou 


the Court, notwithstanding the case of Davis v. Brooks, 
and the general impression of the profession. 

This case then presents the second question, above 
stated. It is the death of the parent intestate, which va- 
lidatés and makes good the gift. Without tliis requisite, 


» thease would fall clearly within the first section of the 
i With it, it stands confirmed, as if the act had never 


been passed. The act of putting the property into the 
cc : of the child makes the gift, if it be not subse- 
) quently revoked—or (should the expression be prefered) 
if consummated by the parent’s permitting the slave to 
remain with the child, and dying intestate, either wholly, 


© ‘Omas to the particular slave. For should a will be made, 
end the property thus given not disposed of—that is, 


Should the parent die intestate as to it, the case would 
be still within the proviso, so far as to make the gift 


good. For however we may be disposed to follow up the 
_. erroneous decisions of this Court on the question of ad- 
‘»vancements, and bringing into hotchpot, it is evident, 
that there is no such thing as bringing into hotchpot upon 


a partial intestacy. When I say there is no such thing, 


I mean that there should be no such thing. The princi- 


ple upon which hotchpot is founded is against it; and 
however the cases may stand, no analogies can be drawn 


rom them. It is not a gift at the death, but at the time 


the slave was placed in the possession of the child, and the 
circumstances stated in the proviso are evidence, in the es- 
timation of the Legislature equal to that which is required 


Vox. * 36 
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Stallings 


Stallings. 
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in 1829, 10 a and gift by The Legislature 


— 
— ngs 


Stallings. 


only evidences of that intent, and are in the nature of a | 


placed both cases on the same gronnd. Were it not so, wh 
is to become of the issue of the slave born eee 
provision being made by, the act as to that; it speaking ons 
1 y of the slaves placed in the possession of the child. 
2 warmly pressed by the Plaintiffs Counsel, does 58 
at all improve this construction; to wit, the withdra’ 
— the mother from the possession of the child. Its only. 


effect would be, to prevent the operation of this proviso 3 


as to the mother ; it would leave her issue to be ‘affecte 
by it. Neither is it correct to say, that the property. 
must be valued at the time the gift was perfec “It. 


should be valued as it was when the parent inten i to 1 


pass the property. The change of possession | ha 
character of a gift; but it wanted the evide af i 
tent, which the Legislature required by the fi 


to make it valid, viz. a writing evidencing an intent 0 


give. In the proviso, they substituted what they deemed 
equivalent to writing. The substitute did not consist of | 
a single act, but of a series of acts. The property did. 


not pass until all were completed. Bat when comple 


it was a gift, aud a gift from the commencement, Fo 
the transaction is entire; it cannot be divided. The 1 
step is as necessary as the last; all the parts compose 
the whole, To make it a gift only from the death of t 
parent, would be to disregard one of the most 3 


qualities of a gift, the delivery of possession. In the” 
opinion of the Legislature, the mischiefs intended to a 


be prevented by the first section, the setting up of 
spurious gifts by perjury and misconception, would not 
arise in the case within the proviso. They therefotey 
not only withdrew that case from the operation-of the 
act, but validated it, and made it a good gift. t 
was made a valid gift? The delivery of Possession’ 
the ouly part of the transaction, which, on its a 
the character of a gift. Tue other eirtumstan 
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relates back, and validates the act Juxx, 1829. 
confirmed. — 
A contrary exposition would be attended with the most eg 
unjust consequences. Property is placed in the hands Stallings. 
of two children, with one is placed ‘a young. woman, 
Whose maintenance, with that of her issue, is a bu 
far beyond the value of their services; with the other is 
placed a male slave in the prime of life. He is worn out 
entirely i in the service of the child, and at the parent's 
death is worth nothing. If the property is to be valued 
a8 it is then, one child not only labors for the other, but 
for one who has already drawn largely from the stock 
on which he bad no greater claim than, the first. The 
elder children have also a claim to an advancement in the 
life-time of their parents, not generally adverted to, but 
* to bose of the younger. . If a distribution of the 
whole of the parent’s estate is postponed until his death, 
that i is, takes place at the same time, the younger chil- 
OB! dren receiye equally with those whose claims have bee 
5 long delayed, and which, to make them all equal, should 
hase drawn something like interest or increase for the 
delay. Tus e claims of children do not fall on the parent 
to the same amm@ant at the same time, but at different 
times, in different amounts, according to their respective 
ages. The mode of valuing property, at the time the 
parent places it in the possession of a child, preserves 
this equaliy ; the other destroys it. Upon the whole, I 
consider this as an advancement made when the slaves 
were placed with the children, and like all other ad- 
vancements to be valued at that time, or when made. 


Per Conlau.—Let the decree be affirmed. 
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“Iti is our 9 duty t to announce the desth ok 
ithe Hondurabhſe JOHN LOUIS TAYLOR, late Chief- 


Justice of the Supreme Court of North Carolinay Tue 
fatal disease, which in the course of a few days eéteved 


bim from the embraces of his family, from a society which 
he adorned, and a country which be had long and faith- 
fully served, found him at his post engaged in the dis- 

charge of the duties of his high office. He departed this 


lie on the 29th of January, 1829, two days after the 
close of the last term of this Court. 
In the character of this distinguished man there was 


such a rare union of qualities as renders the task of por- 
; traying it one of peculiar. difficalty. No one property 
stood out in such bold relief, or disproportioned growth, 
as to afford ta an ordinary artist, the certainty of seizing 


a likeness. Tue lineaments of his mind were delicate, 
and so harmoniously blended, as to present to the intel- 
lectual eye, an.object on which it dwelt with serene and 

pleasure, conscious of scarcely 
st it consisted. 


but was born in don, on the Ist March, 1769. At 
the age of twelve years, he was removed from his wi- 
dowed mother, and brought ever to-this country under 
the charge of his elder brother, the late James Taylor, 


_ Esq. By the assistance of this kind rébative, he ob- 
_ tained, though in an imperfect degree, the boneſits of a 


classical education, at the ege of William and Mary 
in Virginia. Compelled todeave College before his Aca- 
demical career was completed, he came to North-Caro- 
lina, and after a short preparatory course of legal study, 
n which he had no preceptor nor guide, he was called to 
the bar at an unusually early age—before he had finished 


his twentieth year. The young stranger settled him- 
self at Fayetteville, and there, without patronage or con- 
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Jus, 1829. nexions, soon gained the affections and attractes tuo con- 
fidence of those around him. His gentle, unobtrusive hy 
manners, a singular felicity of expression, which always W 

seized, and apparently without effort, e most appropti- 
ate for the communication of a thitight, play tus 
but Ger benevolent wit, united with quick perception, 
greub inge nuity in argument, and a most retentive re- 
collection of whatever he had read, opened for him ut 
once the eateer of eminence, in Which he advanced with- 
out faltering. His success excited no envy, for it was 

wholly unaccompanied by arrogance, ahd rendered bit 

_ the more conspicuods the generosity. of lis temper, und 
the kindness of bis heart. He was elected more than 
once to represent the town of Fayetteville in the General : 
Assembly, and he actually occupied this station in the “ 
year 1796, immediately before his removal to New bert. 
In 1798, he was appointed by the Legislature one of the 
Judges of the Superior Courts of Law aud Equity, then 
the highest tribunals of justice in our State. In the year 

1070, when the Legislature directed the Jodges to ap- 
point one of their owh body to preside as Chief-Justice ~~ 
in the Supremé Curt, he was unanimously: selected for 
that high distinction; and in 1818, he ies Supreme 
Court was newly ann he was @lected by the Ge- 
neral Assetibly one of its Judges, aud bh) his associates: 
re-appointed the Chief Justice. 

How he discharged his@luties during the 20 years he 

administered Justice on the circuit, it is impossible that 
the bar or the community can have forgotten. He was 
pre- -cmiuenfly a sale It was dimeuli to present 

a question ſor his determifiation, upon which his readin 
had not stored up, and his retentive memory did not pre- 
sent some anglogons Case, in whith it ‘had been sett 
‘by the sages Jf tie law. And with him it was a rell. 
gious principle to abide by the landmarks, “ stare decisis,” 
In his charges to Juries, he was full and perspicuoas 
and while he left’ unimpaired ‘their domintoa over 
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n bt fact,’ he never shunned responatbility by Jonx. 1829. 
dt distinct expression of opinion on every point of ww 
ng. pot 

hw. His patience was exemplary, and his courtesy 
universal. Uniting in an extraordinary degree sf uty 

ol manpers; with firmness of purpose ; a heart tre 
ly alive to every impulse of humanity, witha 8 
and reverential love of justice the best feelings with an 
enlightened jadgment—he made the law amiable in the 
sight of the people, inspired affection and respect for its 
institutions, and gained for its sentences a prompt and 
cheerful obedience. 

Ot the made in which he executed his functions as a 
1 of the, Supreme Court, the world can have few 
opportunities of judging, except from bis reported De- 
eisions 3 aud to these we appeal, as furnishing no slight 
testimony of his merits. We presume not to set up our- 

~ selves as the most competent judges on such subjects 

but we wilfiot hesitate to express our belief, that while 

all may be read. with. profit and are entitled to respect, 

| there are many—very many—which may be regarded 

as models of legal investigation and judicial eloquence. 

There is indeed a charm in all his compositions seldom 

to be found elsewhere, which has induced not a few. to 

regret that the Chief-Justice had not devoted himself en- 

tirely to aliterary life. He would probably have proved 

one of the most elegant writers of ‘his day. He who 

could render legal truth attractive, could not fail to have 

recommended moral excellence in strains that would 
have found an echo in every heart. 

Of the Chief-Justice, as à man, we are unwilling to 
trust ourselves to speak as we feel. We loved him too 
well and too long, to make the public the depository of 
onr cherished affections. If there ever heaved a kinder 

heart in human bosom, it has not fallen to our lot to meet 
with it. If ever man was more faithful to friendship, 
‘more affectionate in his domestic relations, more free 
from guile, more disinterested, humane and charitable, 
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vo think of these excellencies—when we Call ta Wind 
8 the instances in which we have seen them illustrated, 
practice, and felt their kindly inflaencegeand when * 
look around into the wide world to search for those w 
may supply his place in our affections, the exclamation 
arises involuntarily : 


Vale! Vale 15 
Heu quanto minus est, cum reliquis versa 
** Quum tui meminisse !” 

At a meeting of the Executive Council, held in R- 
leigh, on the 8th day of May last, Joux D. Toomer, 
Esq. was appointed a Judge of the Supreme Court ad 
interim, to supply the vacancy occasioned by the death 
ol the late Chief-Justice, and * his seat the first aay 
of this Term. 


At a meeting of the Judges of the Supreme Court) ¥ | . 


held during this Term, LROxAuU Esq. 
was appointed Chief-Justice. 27 
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Wilson, of Wil- 
lam erson, | 


© Wher a testator directed his land to be sold, and the procéédlip- 
* plied to a purpose which failed, held, there being no e sof 
an intent to convert ‘the land out and out into money, that & trust 

| resulted to the heir at law, notwithstanding a residuary claitve be- 
_quething 15 an other thing not mentioned in this my last will.” 


. The Master to whom the accounts of the Defendant 
were referred by an order made in this cause at De- 
cember Term last, (Ante 276,) reported at this term 
that the sum of 7, 440 dollars had been raised by a sale 
of the land devised by the testator to be sold. But whe- 

ther this sum passed under the residuary clause of 

Wi illiam ‘Henilerson’s will, or to his heirs at law, or to 

bis next of kin, was submitted for the decision of the 

Court. following is ohn of those parts of the 

Wil Which are considered important : 

_ “1 William Henderson being &c. being possessed of a considerable 
e both real and personal, and desirous of directing a disposal 
© ofthe same after my death, du the 9th day of January, 1818, make 
and publish this my last will: 

That is to say, the tract of land that I now live on, hing en the 
Catawba River, containing three hundred acres, and also fisheries, it 
is my last will and pleasure, that my executors, hereafter to be named, 
Ae within six months after my decease, cause the aforesaid tract of 

‘land to be publicly sold to the highest bidder, after giving three 
months public notice, terms of sale to be one-third yearly until the 
amount is paid, the purchaser to give good and sufficient security, 
with mortgagé on the prémises. And my will is, that the money 
arising from said sale shall be disposed of as follows, that is to say, the 
money arising from the sale of said land shall be laid out in purchasing 
Shares in the State Bank of. North-Carolina, or in purchasing shares 
“ofthe United States Bank, and the profits arising to go towards pay- 
ing as minister of the gospel, who shall preach at the Seceding Mcet- 
daz House called Gilead, in said County, being on the great road 
leading from a. to Bertie Ford, (the party called the Asso- 
ciate Secedi ‘ 
(Here foll 2 legacies.) 
Vor. I. * 37 
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Sums, 1829, Wve as know Mee; 


** the instances in which we have seen them illustrated i 


look’ ground into the wide world to search for those wh 


may Supply his place in our affections, the 
| * arises involuntarily : 


Vale! Vale! 
Heu quanto minus est, cum reliquis mam, 
„ Quum tui meminisse!“ 


leigh, on the 8th day of May last, Joux D. Toomer, 


interim, to supply the vacancy occasioned by the death 
olf the late Chief-Justice, and ne his seat the first day 


of this Term. 
At a meeting of the Judges of the Sen age Send 


ves think of these excellencies— when we call ta mind « 


At a meeting of the Executive Council, held in he ae 


Esq. was appointed a Judge of the Supreme Court ad 


held during this Term, Leonagb Esq . 
was appointed Chief-Justice. 
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Wilson, of Wil- From Mecklenburg. 
nam I. erson, ‘ 
Where a testator directed his land to be sold, and the procéddilip- 

“plied to a purpose which failed, held, there being no e of 

an intent to convert ‘the land out and out into money, that A trust 
resulted to the heir at law, notwithstanding a residuary claiive be- 

ending 15 any other thing fot mentioned in this my last will.” 


- The Master to whom the accounts of the Deſendant 
were reſerred by an order made in this cause at De- 
cember Term last, (Ante 276, ) reported at this term 
that the sum of 7,440 dollars had been raised by a sale 
of the land devised by the testator to be sold. But whe- 

ther this sum passed under the residuary clause of 

William ‘Henilerson’s will, or to his heirs at law, or to 

7 his next of kin, was submitted for the decision of the 
Court. lowing is 
an Which are considered important : 
* „ William Henderson being Ke. being possessed of a considerable 
property both real and personal, and desirous of directing a disposal 
of the same after my death, do the 9th day of January, 1818, make 
and publish this my last will: 

That is to say, the tract of land that I now live on, hie tate 
Catawba River, containing three hundred acres, and also fisheries, it 
is my last will and pleasure, that my executors, hereafter to be named, 
de within six months after my decease, cause the aforesaid tract of 

‘land to be publicly sold to the highest bidder, after giving three 
months public notice, terms of sale to be one-third yearly until the 
amount is paid, the purchaser to give good and sufficient security, 
with mortgage on the premises. And my will is, that the money 
arising from said sale shall be disposed of as follows, that is to say, the 
money arising from the sale of said land shall be laid out in purchasing 
* shares in the State Bank of. North · Carolina, or in purchasing shares 
or we United States Bank, and the profits arising to go towards pay- 
ing s minister of the gospel, who shall preach at the Seceding Mcet- 

iin House called Gilead, in said County, being on the great road 

leading from Sass to Beattie’s Ford, (the party called the Asso- 


ciate Secedi 
(Here ral trifling 


Vor. I. 
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iin number, with all horses, cattlé, hogs, wr mea farming utensils, 


4 This question was argued at the last form by Badger, 


| i unite in saying, that when real estate is devised to be 


i of the real estate or the produce thereof, as is not effe 


Jexx 1829. «The negroes, vis. Bey. Frnt, 


W household furniture, and any other thing not me in this 2 
Wilson err. last will, I direct my executors to sell at publio gale, and the me . 
arising to be laid out in the manner following : ‘ll my’ just 

Bee gid, and funeral expenses be paid: Igwe and 

l one dollar. Also give and bequeath to John Hendernm 

one d (oon of Millian). Talso give and bequeath to William 

* 2 dollars. Then the gemainder or balance to be divided 
+ equally among the following persons: I give and bequeath to y 
sister Jane and family, I give and bequeath to my brother Archy's 300, 
James Henderson, I give and bequeath to my brother eer 

each one to bare and share slike.” 


9 for the residuary legatees, and by Devereuꝶ, for the heirs. . 
' and next of kin, who were, the same persons, 

The Court took time to advise, and this term their 
judgment was pronounced 5 3 
Hatt, Judge. — The question to be ia, who ing 
entitled to the proceeds of the sale of the devised to 

be sold by John Henderson’s will, as the object for which . 
the testator directed the sale cannot be accomplished. : 
| Co, in a note to Cruse v. Barley, (3 P. Wms. 28.) 
| Bridgman, in his index, (Devise 8 pl. 151,) and Thomas. 
(in a note to his edition of Co. Litt. 2 vol. page 703, 


sold, it is important to consider, whether the testator: |? 
meant to give the produce of such estate the quality ol 
personalty to all intents, or only so far as respected the 4 
* particular purposes of the will. For unless the testator ge 
has sufficiently declared his intention, not only that the 
realty should be converted into personalty, but farther 
that the produce of the real estate shall be taken as pera’ o 
sonalty, whether such purpose take effect or not, so 7 


4 tua disposed of by the will at the testafor’s dea 
whether from the silence or inefficacy of the will i | 1 
or from subsequent ‘lapse, will result to ine heir. e 8 
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ee laid down, seems to be supported by the bol. en 1899. 
é ‘Towing authorities, which are referred to for that pur- en, 
Nandal „(2 Fern. 425) — Stonchause v., v. 
“Evelyn, (3 P. 258). Fletcher v. Ashburner, 
Brown ch. 50%)—Robinson v. Taylor, (2 Do. 589)—- Stans- 
v. Habergham, (10 Ves. 279)— Williams 
Ves. — Gibbs v. Ougier, (12 Fes. 415)— 
v. Goodwin, (18 Ves. 156) Chambers v. Brailsford, (18 
Kes. 368)— Gibbs v. Rumsey, (2 Ves. & Bea. 
1 Parker, (2 Ves. Jr. 271.) "i 
It may therefore be taken for granted, that as the de- 
lad of the lands cannot take effect under the first clause 
In the will, the heirs at law are entitled to the proceeds 
of the sale of guch lands, unless some other clause i in the 
Wil gives it another direction. Viewing the question 
under the first clause of the will, it is the common case 
of a disposition by will of money to be raised from the 
“sale of la shich money has been raised, but the de- 
dies cannot ie carried into effect, and the money remains 
not fur ther disposed of, and no doubt can exist that 
a trust results to the heir at law. It can make no 
difference that the land has been sold, and that money, 
the proceeds of the sale, is the subject of dispute. (Hill 
v. Cock, 1 Ves. & Beam. 174.) It is however contended, 
iat ihe testator has made a disposition of it in other 
rts of the will, which it is next proper to examine.— 
. only part of the will which it can be supposed has 
mat effect, i is where he directs his five negroes, with all 
* his horses, cattle, sheep, hogs, farming utensils, house- 
hold furniture, and any other thing not mentioned in this 
N my last will, to be sold at public sale, and the money 
arising therefrom to be applied to the payment of debts, 
funeral expenses, and after giving some legacies, he di- 
roots the remainder or balance to be divided as follows: 
J give and bequeath to my sister’ Jane and family, I 
sive e and begüsatn to my brother Archy’ 8 son, James 
Hehiderson, 1 give and bequeath to my brother James and 
family, each one to share and share alike.” 
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Jong 1829, From it does not appear, that the 
Henden tafor intended to give to the produce of the land N 
a lity of personalty to all intents, or to convert it out ant 
"Wilbon ex's (for in that particular he is atrogether silent,) ba 
5 ou ‘intends to convert it, so far as was necessary to ane 
swer the express purpose, for which a sale was directed, 15 F. 
‘say on ‘that subject he is silent ; because it does not ap 
pear to me, that the land or money in dispute is incl. ‘ 
ded, or was intended to be included in the residuary : N 
clause in the will ast mentioned. Tue words (as far ag 
concerns this question) are, “and any other thing mot 
mentioned in this my last will.“ He had directed his 
negroes, horses, furniture, &c. to be sold, and used these 
words to embrace any other articles of a like kind, that 
he might have omitted to mention. The residuum tus 
created is a special residuum of the personal estute. Of * 
course the land or money in dispute is not included, 15. 
having been converted out and out, and théefore 
to the heirs at law, as personal estate similarly situated 
would result to the next of kin, (10 Fes. 50015 Ves. 
416.) It it has not been converted into personalty, it 
would not pass in a residuary clause, intended to include 0 
the residuum of personal estate. (11 Ves. 90, see also 
Gibbs v. Rumsey, 2 Ves. & Bea. 296—1 Ves. & Bea. 416.) 2 
And it seems to be the opinion of the Master of the Ru 
in Dawson v. Clark, (15 Ves. 414,) that a lapsed devise 
would not go to a residuary devisee, although a lapsed | «: 
legacy would go toa residuary legatee, nor would it 
Without the aid of our acts of Assembly, be subjected 10 
simple contract debts. (Gibbs v. Ougier.) In Collins v. 
Wakeman, (2 Ves. Jr. 683,) money raised from the sale 17 
of real estate was expressly declared to be personal hre 
perty. Let as it was eventually undisposed of, it ya 
held to result to the heir at law. (Hooper v. 
So in Sheddon v. Goodrich, (8 Ves. 48 l, J it was held 
money raised from the sale of real estate, not conv 
out and out into personalty, will not pass by ia * 
not altested so as to pass real estate. 
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are cases however where residuaty” legatees 1929. 
have evailed. against heirs at law, as in Mallabar v. ha 
„(ca. Temp. Talbot 79,).and Durour v. Matteus, 
2 * a Ves. 320 and in those cases the Court was of opinion We. 4 
that the real estate was converted into personalty 
the purposes of the will, so as to be included in the resi- 
clause. So in the case ol Kennell v. Abbe (4, 
Pes. 802, ) part of the money arising from the sale of co- 1 
pyhold estate was disposed of in legacies, the residue was 99 
expressly given in a general residuary clause; it was held 
tat a void legacy, to be paid out of the same fund, 
passed by the residuary clause, that it was turned into 
a personalty, and converted out and ont. 3 
Also in Brown v. Bigg, (7 Ves. 280,) where money * 
wising from the sale of lands was directed to be laid out 0 
on security, and in a residuary clause, the testator gave a 
alter the death of his wife, the whole of his personal es- l 
ute of ev ind, both on public and private security, 4 
residuary clause. 
But Bridgman ( Devise pl. 15 1,) says that these cases 
dadqo not decide the question which would have arisen, if 
there had been no residuary disposition, or if such resi- 
duaary disposition had been confined to what was perso- 
nalty at the tesiator’s. death. According to that distinc- « 
tions I think the heirs at law entitled in this case, for the 
residuary bequest was certainly confined to what was 
personalty at the testator’s death. The land was to be 
sold after giving three months notice, and the proceeds 
of the sale to be paid in three annual instalments. The 
other property, he directs to be sold at no particular 
time, or upon no particular credit, and it is the unap- 
propriated part of the proceeds of that sale, which in 
this case constitutes the residuum. The remainder or 
balance to he divided amongst the following persons ;”” 
the remaifider or balance of what? The personal pro- 
perty beforé directed to be sold. He certainly never 
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4 the money: arising from 
. the land. That money constitutes no part of the 
duum. That was made ot the negeoee and othe 
to be sold. 
The heirs at law are therefore entitled to the — 
of it by the testator cannot take effect. . 


Stanly 


Lewis Stocks, Wright C. Stanly, 2 
* and Samuel Street, | 4 


Where lands conveyed in mortgage were 
separate parcels, the first vendee has no equity to marshall the oe 
mortgage debt upon a second—the latter having. ag:notice of the, 
purchase of the first. 

If the second vendee had notice of the purehae of the fink, woul 
that fact alter the rule. Qu? 
But where the first vendee paid his purchase money in‘extinguish- 

a ment of the mortgage, and the second did not, Aeld upon an ad. 

. justment of the loss between them, * the payment of the first N 
vas to be estimated in his favor. Sy 


This was am appeal from a decree made by his honor’ 
© Judge Martin, on the Fall Circuit of 1828. : 
Fu Pa The facts ascertained by his Honor, and set tortl in 4 
the decree were, that the Defendant Stocks being itidebt-. 
„ 2 % the Plaintiff in the sum of 1,990 dollars; by dee 
7 dated the 6th of March, 1824, mortgaged t to lim a tract 
ol land in Craven County that the Defendant Wright 
C. Stanly on the 3d of May, 1824, purchased a part of > . 
1 tbe mortgaged premises from the Defendant Stocks, and 
1 on that day received a deed: for it with covenants of sete 4 
4 warranty and quiet enjoyment, and paid the purchase 
money to the Plaintiff—that the Defendant Street on de 
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ee a deed therefor, with covenants of seisin, war- a. 
ranty and qaiet enjoyment, and paid the purchase money 
Defendant Stocks that there was due upon the Stockset 
secured by the mortgage to the Plaintiff, the sum 
$244 50 with interest. “It was therefore orde 

: judged and decreed, that the Defendant Street within 
forty days pay to the Plaintiff the said sum of $244 50 

Vith the interest thereon, and in default of such pay- 
went, that the Clerk and Master sell the lands mentioned 1 
in the answer of the Defendant Street, and apply the 
proceeds thereof to the payment of the said sum of $244 50, 

and in case the proceeds of the said sale should not amount 

>" a sum sufficient to pay the said debt, then that the said 
‘ Clerk and Master sell the lands mentioned in the answer 
olf the Defendant Wright C. Stanly, and apply the me 

. ceeds thereof to the satisfaction of the said mortgage, al- 

ter deducting therefrom the proceeds of the land men- 

tioned i in th swer of the Defendant Street.“ 
Prom tuis 
this Court. ge 
Gaston, for the Appellant, contefided that the 
Heſendant Stanly had no right to an indemnity at the 
expense of Street —that there was no proof of notice to 
the latter of Stanly’s right, and that the claim not being 
to a specific piece of property, but being merely personal 
on the Defendant Stocks, the maxim qui prior est tempore 
potior est jure. did not apply. He denied that the cases 
ol Gill v. Lyon, and, Clowes v. Dickinson, (1 John. Chan. 
“Rep, 447, and 8 Do. 235) were applicable, and insisted 
that it was a case of contribution between the Defend- 

' ants, and that both should discharge the incambrance in 
propertion to the value of their respective purchases. He 
‘cited 5 Viner ab. 562—1 Eq. ca. ab. 113—-Bucon’s Maxims, — 
15—-Cary’s Rep, 8. Do. 159—Fitz, V B. 235 b.—3 Dyer 
316 b F cuse, (3 Rep. 13 a.) and Web- 
ber v. Smith, (2 Vernon 103). 
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‘Gill v. Lyon, und Clowes v. Dickinson, and, 

that they were exactly in point. That the 
in favor of the Deſendant Stanly against the — 1 


Stocks Was specific, and bound the land—he de 
tie wecessity of notice to Street, as he held only an eq 

ty, and cited to this point Jones v. ‘Zollicoffer, 
Br | Term Rep. 225) and insisted that the oldest equity 
be best. He upged that C. Stanly. ‘could have 
2 sballed the Plaintiff upon that part of the land purchased 
Street, had it continued in the posses#ion of Stocks} 
tor 
Cheeseborough Millard, (1 John. Oh, Rep. 409) 
g | he contended that the Defendant Stanly had an equity’ .. 
ore ‘against Street, because the land purchased by the N 


-Hexpersox, Chet. Justice. is Relthen alleged, 
mitted, nor proved, that when Street purchased, om R 
* Stocks, he had notice of Wright C. Stanly’s prior 
from him. But it is insisted on behalf of Stanly, thatnea | 
tice is entirely unimportant; that it is so, only where 
party. has the Jegal, and the other, the equitable interest. 
That the doctrines founded upon it have «no application: 
where both parties have aninterestof the same kind, to-wit; | 
both legal or both equitable; in such cases priority of 
~ quisition is the rule by which the Fespective rights of con- 
flicting claimants is determined. Borthis is cited the c ** 
olf Jones v. Zollicoffer so often i in this Court. It it true, 
where two persons claim the same thing, both under a 
Fal, or both under an equitable title, there priority of ace 
A quisition alone is regarded, and notice is unimportant. 
* cee is only important where one claims the legal, on 
other the equitable. estate. In this case, the parties 
not claim the same thing; one o claim one part . 5 
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"SUPREME count or NORTH-CAROLINL, * 


and the other anothef part. The equity of Wright C. 1829. 
Stanly i is, that Stocks should disencumber his lands from 
the mortgage, and that as between him and Stocks, me v. 
whole mortgage debt should be thrown on the residue of Stocks et ef. 
the mortgage lands retained by Stocks. This equity is 
1 think personal to Stocks, and is not in the nature of a 
nen on the lands. To affect Street with. it, he must when 
he purchased, have had notice of the obligation imposed 
on Stocks, for there was no such incumbrance on the 
land, as to affect it in the hands of a bona jide purchaser 
without notice... Had there been notice, I forbear to say 
what would have been its effects in this case. 
But I think Stanly has Another equity, which the case 
nts. It appears, that he paid the purchase money 
20 that part of the mortgaged premises purchased by him, 
to the mortgagee. This was a payment by the land, 
and as in equity the land is the debtor, it discharged the 
Tien pro lanig, from that part which paid it, as to the 
holders of tle other part; and gave the purchaser a 
right to call upon the mortgagee for all his facilities 
enforcing payment out of the other lands, if be, the 
mortgages, should levy the balance out of the land thus 
gpurchased. For between several purchasers of the mort- 
Gaged lands, each one has a right against the others, of 
1 compelling every part to bear its burden. Wright C. Stun- 
ls purchase has already borne part of the burden, The 
Master will estimate what each part is to pay, accord- 
a ing to these principles, taking as his guide the report 
made by the Master of Craven County, as to the amount 
due, value of each part of the mortgaged lands, and the 
suni paid by Wright C. Stanly. 


Per Curtam.—Decree accordingly.* 


It is proper to say that the case in the Court below was decided 

upon an admission of notice to Street. the Reporter was Counsel in 

. that Court, and in drafting the decree conceived, erroneously, 
‘hat the fact was of no importance, and neglected to insert it. 


Vor. I. * 38 


€ 
* 
4 
* 
a 
* 
* 
| * 
— 
75 
: q 
| 
in 
* 
Wy 


James H. adm'r. 


& David Thomson, 4 


act of 1820, (Revisal ch. 1037,) and unless registered within g 
months of its date, is void tone 
without notice. 


The bill charged that. Plainti®t’s intestate. 
surety for one Robert H. Helme to x large amount, and 
Helme being anxious to indemnify him, conveyed to the” 
Plaintiff, in trust fur the intestate, by.deed dated Novem- 
ber 17th, 1825, a decree ſor a sum of money which be, 
Helme, had obtained against the firm of John William, 
and Company, of which he was a member. The deed 
was filed as an exhibit and appeared to have been proved =~ 
on the 25th of August, 1886. and ö the 2d of * 
tember following. - * 
The Defendants claimed assignment ofthe 
same decree made by Helme to them, Junior in point f 
date, but proved ard recorded within six months of its 
execution, and denied notice of the 
the Plaintiff. 
Tue only question discussed was, whether the convey- 
ance of a chose in action, in trust to secure.a debt, was a 
conveyance which the act of 1820 required to be proved 
and registered within six months after its 9 


‘Badger. C Devereux, for the Plaintiff 
Seawell 4 Gaston, for the Defiant. 


HII, Judge. — The object in registering 
and deeds of trust is, to guard against fraud and decep- 
tion, by-giving notice of the real situation of the debtor 

to all who may be interested in knowing it. To that 
end the Legislature have declared, that no mortgage or 
deed in trust for any estate, whether real or personal, 
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be or purchasers, unless 
proved and registered within six mouths. (Act of 1820, Sa 
Revisal ch. 1097.) 
The obvious intent of the act, so far as ereditors and Washington 
purchasers are concerned; is to give publicity to convey- 
ances which transfer the title of property to others, when 
the debtor retains the possession of it, and uses it as 
his own. It is true, generally speaking, that there can- 
not be such a possession of choses in action; when sepa- 
rated from the right, as would be ‘so likely to deceive 
third parsons. But it is in suppression of the mischief, 
amd in furtherance of the remedy, to require that mort- 
gages and deeds of trust of choses in action, should also 
be registered. Choses in action are rights which may 
give & credit to the-person in whom they are vested, and 
a transfer of them in secret, contrary to the reputed right, 
might readily tend to fraud and deception. Chases in 
action, jadgments, debts, Kc. are certainly included in 
the term personal estate. And that they come within the 
mischief intended. to he remedied, is proved by the pre- 
dent controversy: ‘Blackstone, (vol. 2, 398,) divides per- 
property into that Weick is in and that 
Which is in action. 
From the premises, I must conclude that the debt due 
from John’ Williams & Co: to Helme, evidenced, the bill 
States, by a decree, is personal estate, and that a con- 
veyance of it in trust must be registered according to 
the act of Assembly, herein before recited. 


Curram.—Dismiss the bill with costs. 
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William Walde, ex’ r 
J. Wnite, *** 
upon a deficiency of 
the property of the testator be specifically bequeathed. toe 
But where the testator does not give away the whole of his prope 1 
specifically, and ‘what is left, is erwards consumed or destroyed 
nine testator ot his executor, this circumstance wil pot 
‘legacies ‘ 
ems that to determiae wbetber a ‘specific ak 
_ evidence of the state of the assets dehors the will, may be received, 
The case of White v. Beattie, (ante by.) 


This cause was heard ‘again 1 present term. upon s 
the petition of the Defendant to set aside the interlocu- 
tory, order, made at December Term 1897, and reported 
ante page 87. It is proper td explain an apparent dif- 
ference between the statement af that’ case, ‘and the 
nion of the Chief-Justice, in respect to the aceounts of 
Defendant. Estimating debts alone, the Defendant.wasin - 
arrears—but adding to the amount of debts the expenses 
incurred by the Defendant in erecting a wall round the 
grave-yard, and placing a tomb-stone over * testatrir 
and her mother, lie was in advance. he 


Badger argued for the Petitioner. No 
peared for the Plaintiff. 2 


~ 


Henperson, Chief. Justice. is, that, 
specific legacies do not abate, in favor of either general 
or pecuniary legacies. But as this maxim is founded on 
the presumed intent of the testator, that they ‘should not 

_ abate, they are made to do so, when the testator directs 
that they shall. He is presumed to give that direction, 
or so to intend, when he gives away the whole of his es- 


tate in specific legacies, and then gives a peeuniary le- 
gacy. For how otherwise is the pecuniary legacy to be 
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Bot the’ does not véaway his Jens. 
whole, estate in specific legacies, if what is left “Write 
is afterwards lost, destroyed or used by the Aestator, or „ 
is wasted or-consumed by the executor, in payment — 
| debts or otherwise, such supervenient circumstances we 


not alter the construction of the will. For it is a ques- 3 
ition of intent at the time of making the will. We * 
must collect the intent, so far as regards the present oe 
question, by applying the words. of the will to the then : 
existing circumstances, and it is not to be affected by the 
changes which time and chance may have produced. 
Otherwise the intent would be changeable and fluctuating, 
“not fixed and uniform; one intent to-day, another to- 
morros. 
This aot reuier it to discuss the 
0 whether it must be collected from the face of „ 
2 will, that all the property is exhausted in specific le- 
ies ; or whether the fact may be proved by evidence * 
the will. For it does not appear in this case, 
What was the stats of the funds when the will was made. 
I presume however, that it would i impugn no rule of law 
or evidence, to prove the fact by extrinsic testimony. 
It appears, that the testatrix had other property at her 
death, besides hat she specifically bequeathed. 
I cannot perceive on what grounds the decree hereto- * 
tore made can he supported. The case of Sayer v. Sayer, g 
(Prec. Chan. 393,) on which it was professedly founded, 
does not support it. The truth is, that when the case 
was before us hengtefore, the facts were strangely mis- 4 
cConceived. . 
ve lan ee the bill be dismissed with costs. 
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| “Joho Holloway, Robt, Canoon al. 


upon the consiruction given to the 4 
avoiding securities given upon a gambling consideration, * 

in 


‘Therefore equity vill. not interpose to éstrai 
judgment, obtained on a bond void under that.statute, unless it 


athw. 


Tbe bill charged that 
inexperienced man, had been induced to play at cards 
with the Defendants, who, by means of 4 combination. 
between themselves, had won a large. sum from him 
that nearly all of the ‘winnings of the Defendants had, by 
an arrangement between themselves, been thrown 
the hands of the Defendants Hulloway and Cannon, 
whom several bonds, executed by the. Plaintiff, for t 

money thus won, bad been assigned—that suite had been * 1 
instituted and judgments rendered un these bonds: The 
prayer of the bill was for a discovery and an injunction: 

The Defendants all denied any combination to 1 
money of the Plaintiff—but admitted that the bonds men- 
tioned in the bill, had been given to secure money won 
at play. The Deſendants Holloway and Cannon, ad- 
mitted that they had won very small sums of the 
Plaintiff, and that they had purchased bonds executed 
by the Plaintiff, which they knew Were given for mo- 
ney won at play, and that these bonds in some instan - 
ces, had been incorporated with others, and were the 
same upon which the judgments had been rendered. 

Copies of the records in the actions at law, were filed. 
as exhibits to the answers, from which it appeared that 
the only pleas entered were those of Payment and a Set off 

At the hearing, his honor Judge Daniey . 
the injunction except as to one judgment which was founded . 
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ona ninote assigned té the Defendant Holloway, which was Jens, 
-purchaged by him at che request of the Plaintiff, Upon = ig 
this judgment, | his Honor also-perpetuated the injonction „ 
to the discount made by Holloway. 
From the Hallway and 
non appealed. 
Tube case was Gaston ‘Bufin, ber the 
N Appellants, and by Badger for the Plaintiff. The Re- 
porter regrets his inability to give an abstract of it, as 
during a considerable pert of the cr he was anable to at: 
tend, in Court. 
. been given to the act of 1788, (Rev. ch. 284) made 
for the suppression of gaming, that no title would have 
accrued. to money or property won at any game, whether 
the same was delivered and paid or not, I think the rui- 
nons-effécts'of gaming would have been more radically 
prevented.” If money won and paid coald be recovered 
back, a successful gamester would hold it by too doubt- 
ful a tenure to risk as much to get possession of it, as he 
would, when he knows that possession makes it his” 
own. Considerations of this sort however, belong to the 
Legislature, because judicial decisions have given the 
act a different: construction. The law may be taken as 
settled, won and paid, cannot be 
back. 
— before the Courtis not one, in which a Court 
ol Equity, is called upon to cause bonds to be delivered 
un, which were given upon a gaming consideration, bat 
to enjoin the Defendants from further proceedings upon 
judgments obtained at law, upon bonds admitted to have 
deen thus given, when no resistance was made at law to 
prevent the judgments from being obtained. 
It the judgments were ‘paid off, it would be the com- 
mon case of money paid on a gambling consideration, 
which could not either at law or in equity, be recovered 
back. 
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At las rights of the Defendants under tbo judg- 
‘Yom ‘ments are perfect. They can take out execotions, and 
oe ~ possess themselves of the money through the ministerial 
Streator! agency of the Sheriff. Possession of the money may 
make them more secure in the“enjoyment of it, bat ft 
gives them 5e better rigbt to it. the judge 
ments do; therefore a Court of Equity wi not vocher 
interſere, where judgment has been obtained: upon a bond 
Siven upon a gaming considerati where no attempt. 
bas been made to prevent it, than eim ante — 
has been won and paid over.” 
There is much complaint of fraud in 
_ the bill, and did it appear that the judgments were obtained 
through the instrumentality of these menus, aground 
might be furnished on ‘which to support the ‘injunction. 
But that does not appear to be tlie case. They vers 
obtained not against Plaintiff’s consent. His 
has arisen sine; but think it 
ol his bill. 


Mildred et al. 


. ver have issued, and after more than seven years from the death of 
the imtestate, assets come to his hei held, upon a bi bill filed 
by a creditor setting forth these facts, and praying to have his debt 
"paid. ot of the assets lately come to the possession of the hafte, 
that the act of 1715, (Het. eh, 10) was a bar 


The Plaintiff in his bill, whichwas filed in Septdlabany: 
1826, alleged that Juhu Streator was indebted 10 bin 
and on the 26th of April, 1806, executed a bond to 

the debt, payable on thie, Ist June thereafter—that soon 


‘the bond, ‘Streator died insolveat 
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and intestate, that letters uf administration upon the’ es- Junz,,1829. 
te had never issued—but that at the time of his death, 2 
Leal in the Court of Equity was pending by which the. v. 
said Streator sought, to vedeem a valuable tract of land . S*testor- 
which he claimed to ‘have been really conveyed in mort- 
geoge, although. the deed was absolute upon its face— 
thatethe Defendants were the. heirs at law of Streator, 
and had carried. an the suit upon his death, and within 
few, “months past, bad obtained a decree for redemption, 
| an lor the, rents and profits, which ambunt to a large 
sum, (Lide ‘the gase n ported, $ Hawks 488). The prayer 
was, nat the “Phat might ‘have satisfaction of his 
debt from the fi fund thus recovered by the Defendants. 
The Defendants i in their answers, relied upon the act 
of 1715, (Bev. ch. 10.) entitled “an act Concerning pro- 
ving wills and granting letters of administration, and to 
‘Prevent fraud i in the management of intestates estates.” 


Tue ase was * ‘Seaqwell Badger, for the 


utiff. 
2 H. Hay wood, for the ‘Detendants, argued that if 
administration had been taken out by the Deferidants the 
day before the bill was filed, and the Plaintiff then have 
sued at law, he would according to the clear construction 
of the statute, have been barred. For this was cited Rid- 
ley v. Thorpe, (2 Hay.’$43,)— Hollowell v. Pope, (2 Mur: 
108,)—Hamilton v. Smith, (3 Do. 115,)—Bell v. Beeman, 
(Do, 275,)—Jones v. Brodie, (Do. 394, and McIniyre v. 
(2 Hawks 544.) 


Hast, J case the Defendants have plead- 
Ae act of 1715, which’ declares, that creditors of any 
person deceaséd shall make their claim within seven 
years after the death ‘of such debtor; otherwise such 
creditor shall he forever barred. The Plaintiff charges 
that John Streator died insolvent, and that letters of 
administration on his State have never been granted to 


any person, 
Vor. I. * $9 
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1829. respect to his insolvency, it appears that a suit 
“Tome a8 ding against Jones at his death, in which he had ~ 
„ an interest. A Pecovery has been effected. by lis repre 
Dickinson. sentatives since his death, so that it does ee 
_ he did die insolvent. 

With respect to the other objection. that i no person 4 
ministered upon his estate, it may be observed that no, 
person has yet. administered, and the Plaintiff had as 

much right to sue within seven. years after. his death, as 

he had when, be brought this suit. He might have . 
ministered upon Streator's estate bimsglf, and in that 
character might have filed’ a petition against the heirs at 
law under the act of 1789, (Rev. ch. 811% provided there 
was no personal estate. As there. was no obstaéle to ° 
bringing suit within seven years more than exists at ws 5 
time, and no suit was brought hefore the present one, 1 
think the act before ‘recited is a bar to ite Er 

nied 


— — 


v. From Wayne. 
Turner Dickinson. 


Whether a bill to review a deeree of the Court can be filed in a Court 
below. Qu? 
A bill of review for newly discovered testimony cannot be éustained, 
if the discovery was made in time to have bees brought forward i in 
either a re-amended or supplemental bill, 


It is an error to say that an injunction A by - 
mendment. propped'by an amendment. 


This was a bill of review for matter of fact, Gled>in ‘ 
the Court belaw. The cause sought to be reviewed was. 
decided in this Court, and is reported ante 2788. 

The bill charged, that since the trial at law, between 
the same parties, (Law cases, | vol. 346,) the Plaintift 
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had that the witness ‘Rebecca Hicks bad been 129. 
’ bribed by’ the Defendant, and ‘had on that trial been — 
guilty of perjury. The Plaintiff then averred that he v. 
did not discover tho fact abovementioned “until after the Dickinson, 
filing of the said original bill,” and at the return Court 
of said bill, his Counsel moved to amend the same so as 
to charge the’ said newly discovered matfer, when the 
' Court decided that an amendment to said bill could not 
be granted, and the injunction retained. The prayer of 
the bill was, that 8 might be Continwed, and 
for general relief: 
On the last Circuit, his 8 J sits Nonwoon, on the 
7 motion of the Defendant; dismissed the bill for want of 
jurisdiction, it being a bill to review a decree of the Su- 
preme Court, From this decree the Plaintiff appealed. 


The cause was submitted without argument, by Gas- 
‘ton, for the Plaintiff, and by W. 


4 


ChietTustice —This is a “bill of review 
for error in fact in a former decree, made in this Court. 
Waiving every other objection, T think that the bill can- 
not be sustained, because it appears in the bill itself, that 
the error, or rather the cause of complaint, was known to 
the Plaintiff, at the return term of the original bill, time 
enough fer him to have availed himself of it in.that suit. 
For if thé bill did not embrace it, it might have been 
amended ; or if thaticould not have been done, it might 
have been brought before the Court by supplemental bill. 
The ‘necessity; under which the Plaintiff says he was 
placed, of abandouing his injunction, if he amended his 
bill, (if in fact it did exist,) would have been obviated 
by a supplemental bill, leaving the injanction to be sus- 
tained, if it could by the original. 1 fear that the com- 
‘mon idea, that an injunction is given up. by an amend- 
ment, is carried too far; it is going sufficiently far to 
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1899. ‘say, that! an be sustained or propped 


Hester. 


by an amendment. e. 


Pee Curram.—Let the decree it the Court below be | 


“Mary J. ct alo, * 


Ae Hester & Samuel ¥oung, ex'rs. From Granville. 
of John Hester, 
When no rule for the management of a trusts estate is prescribed byw 
the creator of it, the law enjoins good faith, by which is meant 
honesty and diligence carefully apphed-Land 2 departure from the 


rule prescribed by the creator, or a fajlure een n * 


col trust for which & trustee i is liable. 
Where a testator directed his ‘debts to be collected, snd » tracheal 2 


land to be sold ; and with the fund thus created, a residence. for 


_ his family to be purchased—but the executors ‘purchased to an 2 


mount exceeding the fund, and in the exercise of good faith, re. 
fused an advantageous offer for the land—It was held, that 


had been guilty of a breach of trust only in — dap amount 


of the trust fund, and the purchase being divisible; 


creed to hold the ex¢ese on their own ageount, 


the pleadings, proofs, and exhibitethe 
that John Hester died having made a will, and appointed 
the Deſendants his execators, la wing devised all his pro- 


were de. 


perty as follows, via. “I wish my tract Sof land in 


Granville sold, and out of the proceeds of the sale, toge- 
ther with the money dae me, I wish.my executors to bur. 
chase a piece of land somewhere most agreeable’ to my 
wife Mary J. Hester, for her and my children to live on, . 
the balance of my property I lend to my wile during her 
natural life to raise and school my children on,“ after 
whichin the event of his widow's marriage, he directed 
all his estate both real and personal, to be divided 


bis widow and children: At the death of the testator, 


his nett personal estate, exclusive of his negroes, amoutt- 
ed to 1,484 dollars, which together with the sum id 


328 
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the land, ‘constituted the 1625. 
53 by the testator for the purchase of a tract and 
‘of land, for the residence of. his family. Before a sale’. 

ot the Granville land had been effected, the Defendants 
influenced by the urgent requests of the ‘widow, and a- 
gainst their own judgments, purchased a tract of land 
for whith they gabe 3, 000 dollars, executing their own 
bonds to secure the excess of the purchase · money over 
the fund in their hande. After this they made what they 
thought an advantageous sale of the Granville tract for 
1,000 dollars, but the widow of their: testator being ex- 
tremely dissatisfied with the price, they upon, remon- 
- gtrantes, vacated the bargain. 
& The Plaintiffs were the widow and children of the tes- 
tutor, all of Wbom were infants, the former having be- 
dissiitisfied with the purchase made by Defendants. 
The prayer of the U bill Was, that they might be compelled — 
td tal their dun account, and to purchase ano- 
tier tract moro suitable to the wishes of the Plaintiff 
Mary, and that they might be charged with bead 81,000, , 
which they had refused fur the land. 
uN!y an interlocutory order, the land devised by the 
testator had been sold, and produced the sum of $400. 


Es! The case was Sen at June Term, 1827, by Deve- 

rene, foe the. Plaimiffs, and by Badger & W. H. Hay- 

wood, Defendant. this term it was again ar- 


‘Hillman for. ie Plaintiffs. —As the’ of the 
ale of the tract of land directed to be sold, and the mo- 
ney due, constituted. the only fund out of which they 
were authorised to purchase and pay for the land directed 
to be bought, it follows of course, that they ought to have 
lost no time in making the sale, and ascertaining the 
nett amount of debts due, in order that they might know 
what amount they would ‘be justified in contracting to 
give, for the piece of land which they were directed to 
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1829. purchase. It appears however from (hs 
— soon after the death of the testatur, andcbefore they bad 
sold the-tract of land which: he owned, they contracted 
neue for the purchase of a tract of land for the sum of 83,00, 
which they were au are was an infprudent purchase, and 
exceeded in amount what they werb huthorized to give; 
bat they allege as an excuse, that they mate it at the 
carnest request of the widow. This excuse cannot avail 
the Defendants. The will directs that the widew should 
de consulted as to the place where, not as to the quantity 
ol land, or the price to be given for the hiepe of land di- 
rected to be purchased. In this they were expressly li- 
mited to the fund before mentioned—and  whenit is re- 
collected that she is but one of the parties interested, ber 
consent will have but little weight. The infant devisces 
and the other complainants, uo were not consulted, hae 
certainly a right to a fair execution'of the ‘trusts of tho 
wills The widow. was intendel by the: testator to 
trustee of the land to be purchased, tor the 1 | 
raising and schooling the children. Her interest, was - 
blended with theirs, that it cannot be distinguished. She 
had no right to consent to any thing that would lessen 
the fand, or impair ber means of accomplishing the crs? 
volent objects of the testator. 
The answer admits, and the proofs abundantly 
that the Defendants were offered $1,000 for dhe tract ol 
land directed to be sold. Here again the excuse for not 
selling is, that the widow objected to the price. an- 
swer to this is, that the executors thought the ‘price a 
fair one, and that the testator knowing her weakness * 
and want of skill and judgment in these matters,’ thought 
proper to confide the management of his estate not to h 
wife but to them. It is conceived however, that tho mo- 
tives of the executors have nothing to do with the case) 
Tube will directs that that tract of land be sold, and leaves 
no discretion in them. They were therefore bound d 
sell; and 1 take it to be well settled law, that if they 
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have failed to do 80, and any loss has — Daim, tte 


thereby, they are bound to make good the loss. Caffrey 


v. Darby, (6: Vesey-Jr. 488,)—Ld, Montfort v. Ld. Cado- 
gan, (17 Do,.485, 8. C. 2 Merivale 2) Massey v. Bun- 


ar, (1 and Walk. 241, —Langetbn v. Olivaut, 


33) —. lde v. Fewilleteau, (1 bor 24.) — Holmes v. 
Bring, (2 Do. 1,)—Scurfield v. Hawes, (3 Bra. C. C. 90) 


and Leſ. 


The bontend, that. ‘they ‘ore 
indemnified for. their advances from the other property 


N ol their testalar, bnt I suppose it cannot be necessary in 


this Court to cite authority te show; where a power 


is given by a will, the exerci of h is expressly li- 
mited to a particular fund, the executors cannot exceed 
that fund, the more especially when all the other proper- 
ty is given away by the will, for another and a different 
object. To held that they could, would be- not to decree 
an.execution of the trasts of the will, bot to set aside the 


will and to stitute another, — 


views the testator ever entertained. . 


(The Court intimated that this poeta was too * 
to admit. vt doubt. 


— Chief-Justice—A breach of trust neces- 
sarily ‘supposes,’ that there is a rule for the government 
of the. trastes: The creator of the trust may prescribe 
what rales he pleases. In the absence of one prescribed 
by him, the law enjoins good faith, which includes not 
only what is commonly understood by honesty and inte- 
grity, but care, diligence and attention ; and in matters 
. of judgment and discretion, that they should be carefully 
applied. To purchase more lande, than the funds appro- 


pristed for that purpose would pay for, was a clear de- 
parture from the rule, which the testator in this case had 


prescribed to the executors, the trustees. Good faith and 


parity of motive afford them therefore no protection from 


— 
Hester 
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Jour 1829. the consequences of that act. Bat in the sale of the 
Bester Tbe exercise of their bert Jodgment and discretion, 
“Mester. vigilance and attentiomin’ obtaining, the best price they 
could get for. the lands, is the rule which the law has 
enjoined, and without a departure from it, they have been 
guilty, of no breach of trust. We cannot consider thie | 
_ omission’ to take the offer of $1,000 a departure from 
that rule} and more especially, as the sale met the e- 
- cided disapprobation of the principal céstui que.trust, and 
_ the only one who was of ‘age, and in whom also the tes. 
tator reposed ‘confidence, in an important part of the ex- 
ecution of the trug by directing her wishes to be cans. 
sulted agit the locality of the lands to be purchased. 
But even Without such excuse, we cannot cunsider 1 ’ 
mere error in judgment, in omitting to close with that 
which after circumstances showed (6 
offer, and as madler of doubt, to be 
ab Ik such would. drive 
contracta, or knther it 
would prevent all prudent and discreet men hm assuem. 
ing the character of trustees. In cases of tliis) Kind, 
where judgment and discretion are confided in, and no 
rule given, good faith, defined as it ‘is above, should al- 
ford protection. In the present case, thie! gradual de- 
clension of property in price, particalarly, lande, is mat- 
ter of history unexampled in this, or perhape any other 
8 country. The most prudent who wished 6% Sell have 
held on, trom day to day, from month to month, und 
even from; year to year, in hopes of better times. But 
they have as yet hoped in vain. Many of the most pra- 
dent have been protracted, and have property mow in 
market, which when it was first braught there}, would 
have commanded double its present pricee To visit u- 
on these trustees, who have acted with good faith the 
consequences arising from acts so common throughout 
the country, with prudent men managing their ow con- 
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eerns, would be applying to them rules which they never Joxe, 1829, 
thought of subjecting themselves to, and which neither “Newer 
the testator nor the law imposed. 
The Master will ascertain the amount of the funds set, * 
apart for the purchase of the lands, valuing the Gran- 
ville lands at the price obtained for them—he will take 
with him the surveyor of the County of Granville, and five 
freeholders, and lay off, for the purposes of the trust, as 
much of the land purchased by the executors as the said 
sum will pay for, rating the whole land at $3,000, the 
sum which was given for it by the executors, having a 
due regard to the locality of the lands and the conve- 
nience both of the cestui que trusts executors, — 
He will also take an account of the” | profits of 
the surplus land, whilst it was in the * f the cestui 
que trusts, so far and so far only, as it benefited them 
what the fund would have purchased. I would 
use of Defendants, the interest of 
the 4 if I could de 68 without vitally interfering 


with that * children; but I cannot see how that can 


be done. 
Pew Curtam.—Let a decree be made accordingly. 


party to pay his own costs. 
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Thomas Norfleet 
rom Bertie. 


Goodwin Cotton ait William Brittain, 


Where. an sdministratos one of the ureti¢s to the administration 
7 bonds, were next of kin’ the intestate, and upon a suito the 
bond by an administrator de bonis non, a stranger also a surety „was 
alone subjected ; held that he had a right in equity, to retain the 
share of the principal to indemnify him in full, and that of his co - 
surety, to equalize the loss, And that having satisfied the judg. 
ment, he had in equity, a right to recover back the shares of his 
principal and co-surety. 
The assignor of a term for years has, in equity, no lien upon the land 
for the money ogreed to be paid, as the 5 
signment. | 


report of the Master, was that Henry Johnston died in- 
testate, and that administration upon his estate was com- 
mitted to one Alexander S. Johnston, Who gave bond for 
the faithful discharge of histuty, with the Plaintiffiand 
one William W. Johnston, as his sureties- at among 

other personal estate of the intestate, the adiipistrator 
sold two terms for years, amounting in all to the sum of - 
$5,185 50 —that the said terms were purchased by u- 
liam W. Johnston, who was a brother of the intestate, — 
and also of the administrator Alexander G, Johnston 
and the co-surety of the Plaintiff, for the sum of 5,089 
dollars—that the said William W. Johnston never paid 
for the said terms—but had sold a part of them to one 
Joseph 8. Pugh, who had not paid the. whale of the 

_ purchase money—that William W. Johnston died having 
made a will, whereof he appointed the Defendant Brit- 
tain executor, who had never paid any part of the ori- 
ginal purchase money for the said terms, and still re- 
tained possession of a part of them—and never had re- 
ceived the balance due from Joseph S. Pugh on his pur- 
chase from William . Johnston. Alexander S. John- 
ston the administrator of Henry Johnston, died intes- 
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tate, and administration upon his estate had been com- Juxx, 1829. 
mitted to one David Clurke.— That the Defendant Cotton No 
had taken out letters of adminstration upon the goods of . 
Henry Johnston, not administered by Alexander 8. na 
ston, and brought @ Sait on the administration bond e- 
ecuted by Mlexander"S, Johnston with the Plaintiff and 

William W. Johnston as sureties, and had assigued as a 

breach of that bond, that flecunder S. Johnston never 

had accounted with, or paid over to the next of kio of 

Henry Johnston any part of the beforementioned sum of 

$5,135 50—that judgment had been thereon obtained for 

the Plaintiff, at law, against the — Plaintiff, for the 

sum of $5,571 25,—that the iss fully adminis- 

tered had been found for Clarke. ie admigistrator of 
Alexander 8. Johnston, and fur the Defendant Brittain, 

the executor of Willam W. Johnston—and that the Plain- 

tiff had been ‘Gompelled to discharge the whole of the said 
judgment, the estates of nder S. & William . John · 

ston, being insolvent. That Henry Johnston died with- 

out issue, leaving five-brothers and sisters, among whom 

were Alexander S. & William . Johnston, who were en- 

_ titled to two-fifth of the recovery made by the Defendant 
Cotton—that the estate of Henry Johnston was not at all 
indebted, and that the amount recovered by the Defendant 
Cotton remained in his hands subject to distribution. 

The Plaintiff sought ist, to have the shares of Alexan- 
der S. & William’ . Johnston, refunded to him for his 
indemuity, and 2d, to subject the residue of the leasehold 
interest in the hands of the Defendant Brittain, and the 
debt due the latter by Joseph S. Pugh, for the purchase 
of part of it, to the satifaction of the debt due the Defen- 
dant Cotton; to whose rights he claimed to be substituted, 

The case was submitted without argument, by Hogg, — 
for the Plaintiff, and by Ruffin, for the Defendants. 


Henperson, Chief-Justice, after stating the case as 
above set forth, proceeded, I think that the Plaintiffs 
equity to have an indemnity from two-fifth of the estate 
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fa 
[Jumm, 1829 of Henry Johnston, now in the hands of, the Defendant 
— Cotton, to which Alexander S. and William W. Johnston 
are entitled, is quite obvious. The ‘action brought on 
; a. the administration bond was in reality, the suit of the 
next of kin of Henry W. Johnstéig The Governor, in 
“whose name it was brgaght, was u mere trustee for them, 
and the administrator de bonis non, their agent. Alex- 
ander S. Johnston, can have no claim to an indemnity for 
his own mismanagement, against his own surety for the 
faithfal discharge of his duty, yet in reality, as regards 
his fifth, the action on the bond was of that character, _ | 
and for that purpose. Nor has William M Johnston a * 


right to seek s co-surety an indemnity further han 
for one · halſ of and it will exhaust, as it ap- 
pears, ole of his one-fifth, to equalize the burden 

of the co-surety. There can therefore, be no pretence 

for sustaining the action, eitber forithe benefit 
_ principal@ilexander &. or co-surety, William W.— 

And is gg action ought not do have been sustained, the 

circumstance of the money being paid, cahnot alter the 
rights of the parties in this Court, where ‘the equity set 

up afforded no protection at law. The Sdministrator 

de bonig non, must pay to the Plaintiff the tworfifth parts 

of Alexander and William. 

As to the claim set up to the — 


hands of the executor of William J und the tho- 
~ mney due from Pugh, for the purch f part OF them 
* from William Johnston, I can perceive no high? claims 


to them, on the part of the Plaintiff, than those of any 

other creditor of William Johnston. ‘The payment of the 

purchase money by the surety gives him no specific lien ; 

7 and even had he the lien of a vendor, that I believe 

has never been held to extend to chattel interests. As 

far as I can perceive at present, as to any thing except 

the two-fith parts of Henry Johnston’s estate, the Plaintiff 
must stand as a general creditor. 

Per Curiam.—Let the decree be entered accordingly. 


ote 
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‘Jou 
J. Alston ex'r. of Robert 
Hill, et al. 
v. FFrom Franklife 
Peter administrator of 


 Hutkaby, — 


‘Where slaves are given by Will for life, with a remainder over, an as- 
dent of the executor to the . mie, | un, assent to that in re 

. mainder. 
een legacy, and aſter- 
, wards an execution i issues against the goods of the testator, in his 
hands, a purchaser of that specific legacy, at a Sheriff 's sale under 


From the pleadings it appeare one Benjamin 
Mill died in the year 17 90, having to his wife Ma- g 
ry Hill, a liſe estate in sundry slaves, wih emainder 
to his children. That the executor of the husband as- — 
sented to dhe Jégacy to the wife, and put the slaves into 1 
her possess ion, und soon afterwards she iatermarried 
with the Defendant’s inte Nate. Upon the death of the | 
widow of, thé. testator, which happened in the year 1817, 
the P who are those in remainder, or their repre- 
sentative, by this bill sought a disCoveey of the names of 
the slaves and theimissue, and a division of them. 
The Defendant in his answer, made the discovery re- 1 7 
quired and submitted to a division except as to sume of 
the slavesyithe ancestor of whom he contended his intes- 9 
tate had purchased i in the year 1792, aſter his marriage ¥ 
with the*widow of Benjamin Hill, at Sheriff’s sale, under * | 
an exécution against the goods and chattels of Benjamin 
\ Hill in the hands of his executor. The Plaintiffs alleged ! 
that the Defendant’s intestate had fraudulently procured _ 
this sale to be effected, and by his contrivances, had bought 3 1 


in those slaves at an under value. «Testimony was taken 
to this point, but a statement of it is thought to be im- 
material. 
Badger, for the Plajntiff, contended, that the assent of } 
_ the executor to the legacy of a particular estate to the 


* 
1829. 
‘ 49 
95 i 
2 Ri 
1 ad 
| 
4 


336 * CASES ARGUED AND DETERMINED IN Inn 


* 
Jomz, eil enured so as to vest the title in those in — 
cited Bacon ab. Executors & Administrators, L. 2, 3. 
for the submitted the case without 
arzument. 


Henperson, is unnecessary to ex- 
amine into the fraud charged upon Huckaby, in affecting 
the Sheriff’s sale, under which he claims a part of the 
property. For by it he certainly acquired no title, be 
it ever so fair, as the executor of Hill had, before the is- 
suing of the execution under which the sale was made, 
assented to the legacy to Hill's widow for whom 
Huckaby after wal arried. The Sheriff therefore was 
not authogiged to the negroes not being the estate of. 
Hill in . of the executor, The property there- 
fore remains in the same situation as if there had been 
no sale. As it is not so very Clear, that the sale was 


fraudulently procured by Huckaby, he must be allowed 


the purchage money paid by Mm. 
The Clerk and Master will take, account ot the hire 


of the negroes, and the money paid Huhu, te 
Per CuriaM.—Decree accordinglixy. 


— 


Jesse Ives and his wife 
Seth Sumner ex’r. dme Sumner, 


But where a legatee had given a bond to exonerate the executor 


from his office as if he had never qualified, this was held to be evi- ; 
_, dence of a settlement, and, unexplained, to be a bar to an account, 
Qu? I not such a bond a release. 


In thio case the bilf vas Bled tor an account of the .- 
tate of one Granberry Sutton, the father of the Plaintiff 

Martha. 
It appeared from the pleadings, that Granberr Sut- 
ton died in the year 1794, having made a will, whereof 
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fe appointed: the. immediate testator of the dane 829. 


executor. That by his will, he left to his mother Sarah 
Sutton, an annuity of fifteen pounds for her life, and all 
the rest of his property to his Sear 
tender years. That before her arrival at full L viz. 
in the year 1805, she married ong John Sutton — 
died after her arrival at ‘full age; and that she continued 
a widow for two years, when she married the Plaintiff Ives 
in 1812. That James Sumner died in the year 1823, having 
all his life lived “in the immediate vicinity of both the 
hasbands of the Plaintiff Martha—was a man of proper- 
ty, and abandantly able to pay all his debts—and that 
more than thirty years had roma the death of 
. Granberry Sutton, to the filing of this g which 
time, no claim of the kiad now asserted, ver been 
urged by the Plaintiff Martha, or either of her husbands. 
The Deſendant in his answer, relied not only upon the 
lapse of time us u bar to , but set forth the 
ee instrument which was proved to havé been ex- 
ocuted by Grst husband of the Plaintiff Matha, and 
insisted thal in law it was a release, and of course a bar 
to the right of thé Plaintiffs to call for an account. 


„Know all men that I John Sutton, George Sution and 
James Whedbee, of &c. are held and firmly bound unto 
James dummer of &c. in the just and full sum of ten thou- 
sand pounds, to be paid &c. December 30, A. D. 1805.” 

The Copdition"ef the above obligation is such, that if 
the above bounden John Sutton, his heirs, &c. do well 
and truly pay unto Sarah Sution, (the mother of the tes- 
tator Granberry Su tton.) the just sum of fifteen pounds 


839 


W 2 


ter, then an infant ol 


athe 


a year during ber natural life, and do release, exonerate” 


and discharge in every way, manner and form, the said 
James Sumner, his heirs, executors and administrators, 
from the executorship to the will of Granberry Sutton, 
deceased, in as full and ample a manner as if he had ne- 
ver qualified thereto, then this obligation to be void. 
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ons. 1829. , for the Plaintiffs, contended, that the lapse t 
— time formed no bar, as the trust was express; besides 

‘ which, that it was explained by the infancy and cover. 

* ture. To this point, heited Tate v. Greenlee, (2 Hawks 

486,) apd Falls v. Aprrance, (4 418.) He 

that the bond could nqt be construed to be a release, and 

if it was taken as a release, that the general words of it 

were to be restrained to the particular purpose for which 

it was given, viz. to secure the annuity to the mother ; 

g for this he cited Liverpool Water Works v. Atkinson, (6 

1 East. 507,)—Governor v v. Matlock, Banner v. * 


(Ante 1 214 & 218,) and v. 
fendant, insisted ‘that the bond 
e—that this was proved by the amount 


of the condifion, as well as by its terma, and the time 
that had elapsed since its execution. For this he ited 
Cuyler v. Cuyler, (2 John. Deux v. Jeffries, 
(Cro. A852, ) Smith v. (1 2, K. 446,) 2 
Upon the authority of Petty v. (ante 191) tie, 
argued, that the execution of. the bond closed the 
, between the parties, and from that period, the effect of 
time operated as a bar. ; 
Haut, Judge.—It is admitted by the uur 
and Defendant, that James Sumner, during 
ua * his life, and at his death, which happened A.. 1823, 
| | had an ample estate, and fully sufficient to pay any de- 
a mand which Plaintiffs might have against him; that 
Plaintiff Martha was a feme sole and of full age, A. D. 
gy 10125 that this suit was not brought until the year 1825. 
After such a lapse of time, although it forms no bar to 
| the suit, it may be apprehended that exact justice could 
not be done, if the parties were to go into a settlement 
of their accounts. This however must be done, if the 
bond introduced by the Defendant does not interpose a 
sufficient bar. 
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This hond was executed A. D. 1906, by 


* fitst husband of the Plaintiff Martha, about eight or 


nine yearg after fhe death of thet testator. It is given in 


the sum of £16,000, conditioneſſ on the part of John Sut- 
ton “to release, e ite, and discharge in every way, 
manner and form,’ Sumner, his heirs, executors 


and administrators from the executorship to the will ol 


Granbury Sutton deceased,. in as full &nd ample a man- 
ner as if he bad never qualified thereto.” It must be 


understood from this strong language, that a settlement 
had taken place between the parties, the bond must be 


taken as proof gt it, in the absence of any explanatory 
evidence, Kis true that the bond has also a condition, 
that John Sulton shall pay to Saraſß Button, the mother 
of Granbury, the sum of a year ir during lier natural 
lie. But this isa ela pation from the preceding 
one, and a distinct brea ight-6e assigned for the non- 
performance of either. It cannot by any fair.construc- 
tion of the bond de Believed, that it was given to guard 
e James from the demand only of Sarah Sut- 

Lt_wasealso to guard him from tne dr mand ol 


= obligor John Sutton, husband of the Plaintiff Martha, ' 


Per the bill be dismissed with costs. 


Where the. Plaintiff seeks specific performance of an agreement for 
the sale of lands, and the Defendant denies the contract as alleged 
and relies upon the statute, (1819, ch. 1016.) parol evidence 

not be received, even — ground of part N,. 
shew the contract. 

Whether if the contract so partly performed were admittéd . 
answer, the execution of it could be deoreed since the statute. Qu? 


"This cause came a second time before the Court, upon 


the petition of the Defendant,to rehear the interlocutory 
Vor. I. * 41 


* 


From Edgecomb. 


* 
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n The case as ‘then 
reported is found: in volyine, ‘(ante 180,) and itis 
* only necessary to state further, that by the answer 
Tillis the Defendant, the conthaét as alleged by the Plaintiff, 
é 4 was denied ; but the, Deſendant admitted he hall con- 
4 * tracted to sell to ) Plaintif, and averred the terms of 
*. the contract to be, that the Plaintiff should givé u note 

ol Stanton’s with good security for 8700, | his own gotes. 
for the residue, and a deed of trust up the lane ees 


* 


contract the answer averred that the Plaintiff wa’ led into 


* 


ch. 1016, in bar of biel ‘upon the con talleged by the 


tract resting entirely in parol, there was at * 
in the testimony of the diffe 


elaborately discussed by Gaston andl Badger, in su 
of the tion, and by Hogg, TH rt of the d 


* fall view of the arguinent, aud is unwilling to attempt 


Hun Judge. Whether, it the confi as set forth 
by the Complainant, was admitted bye the Defendant, 
and the Plaintiff had taken possession of the land in con- 

‘ sequence thereof, such contract ought to be carried into 
effect since the passage of our statute of frauds, I n 
Opinion. 
© The Plaintiff in this cise sets forth one contract which 
the Defendant denies, and sets forth another contract, 
widely different from it, both by parol—and it is a ques- 
tion, whether either of them was understandingly entered 
into by the parties. To go into testimony to ascet 
whether any, aud what contract the parties have entered 
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Plaintiff and denied by the 5 
Prools had been taken and 


* but ine Reporter is unable to p to the proféssion a, 


cure the payment of the purchase u. on this 


Upon me petition fur re-heaiitigy ithe case .was * 


possession, and the Defendant submitted to perform. the „ 
contract so stated by I and plead the, act of 1849). . 
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into, would be laying aside the act of Assembly altogether Jom, 1829, 
and sapping its usefulness. Ingleed if the evidence pre- — 
ponderated in favor of the Plaintiff, as perhaps it does, „ 
the enquiry would bei@qually impfoper. Iam therefore 
of opinion, that the @eeree shouldbe reversed, so far as 

it ordered the execution of the contact, because I think 

the circumstance of the Plaintiff’s taking possession ol 

the land does not obviate the objection and impropriety 


of going into an inquiry, to nn what the contract 
really was. 


PER ‘Comran.—Let the decree complained of be re- 
versed, and let anaccount be taken y the Clerk of the 
costs and damages sustaiped by the Plaintiff, in conse- 
quence of the Defendant ing him at law and turning 
him out of possession of ‘the lands. mentioned in the bill, 
and let the cane be retained for further directions upon 


the coming in of thelr: 4 
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